CASES 
ARGUED AND DETERMINED 


THE SUPREME COURT 


THE STATE OF MISSOURI. 
JANUARY TERM, 1876, AT ST. LOUIS. 


[ooxrinvED FROM Lx1.] 


Dennis Suerpy, Appellant, vs. Seconp Nationat Bank, Gar- 
nishee of James Srrerrer, Respondent. 


1. Garnishment of one indebted to a partnership of which defendant in the attach- 
ment is a member— Power of court to compel partners to interplead.—In an ac- 
tion by attachment against an individual, a person is not liable to garnish- 
ment who is indebted to a co-partnership of which that individual is a member, 
And in such a proceeding the court has no power to compel the partners to 
come in and litigate their interests in the fund attached. 

2. Attachment—Jurisdiction— Order on non-residents to interplead.—In action of 
garnishment courts of this State have no authority to order non-residents to 
appear and interplead, and litigate their respective rights to the fund at- 
tached. 

8. Attachment— Garnishment of debt to a firm of which defendant is a member, 
how distinguishable from levy in attachment or execution.—The garnishment in 
attachment of a debt owing to a firm of which defendant is a member, is dis- 
tinguishable from the seizure on attachment or execution of the tangible 
property of a partnership, for the renson that in a sale under such seizure the 
property cannot be appropriated till all liens growing out of or related to the 
partnership are discharged, while in the case of garnishment the judgment 
against the garnishee, if acquiesced in, changes the right of property, and di- 
vests the co-partner’s title to the property attached—which cannot be done 
so long as the partnership accounts remain unsetiled or its debts unpaid. 
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4. Attachment— Garnishment— What defense garnishee may set up, etc.—What. 
eves defense the garnishee in attachment could set up against an action by 
the defendant for the debt in respect of which he is garnished, he may set up 
in bar of a judgment against him as garnishee. 

5. Garnishment—Garnishee liable for what manner of debt—Constr. Stat.—Ad. 
justment of accounts, ete—The statute of garnishment (Wagu. Stat., 665, 3 7) 
contemplates, that in order to render one liable as a garnishee, the debt which 
he owes defendant shall be of such a character, that upon being served with 
process, he may pay the amount, without being compelled to await the deter. 
mination of a chancery proceeding requiring an adjustment of accounts be. 
tween parties and partnerships. (Lackland vs. Garesche, 56 Mo., 267.) 


Appeal from St. Louis Cirewit Court. 
J. O. Broadhead, with Broadhead §& Overall, for Appellant, 


‘The interest of one partner in a debt owing to an abun. 
dantly solvent partnership composed of two equal partners, 
as is the case here, may be attached by a creditor of one of 
the partners, for the separate debt of that partner. (Colly, 
Part., § 822, p. 704, and notes; Donglas vs. Winslow, 20 
Me., 89, 92, 93; Pearce vs. Jackson, 6 Mass., 242; Allen vs, 
Wells, 22 Pick., 450; Dow vs. Sayward, 12 N. H., 276-7; 
Morrison vs. Blodgett, 8 N. H., 238; Sto. Part., 392, $$ 261, 
263, 397; 1 Pars. Cont., 205; Moody vs. Payne, 2 Johus. Ch, 
548; Bish. Prin. Eq., §§ 520, 521; Moore vs. Burnell, 52 
Me., 162; Russ vs. Fay, 29 Vt., 386; 7 How Pr., 229; id, 
383; 7 Ia., 39; 8 Ia, 1; 26 Ia., 422; 3 Ala. 319; 34 Ala, 
722; 20 Ga., 386.) 

Money or debts due the firm are in nowise distinguished 
from other effects or assets, as respects their liability to attach- 
ment or garnishment for the separate debts of a partner. 
(Thompson vs. Lewis, 34 Me., 169; Wallace vs. Patterson, 2 
Har. & McHenr. [Md.], 463; 29 Vt., 162; McCarty ve. 
Emlen, 2 Dallas [Pa.]. 277; Lewis vs. Payne, 1 Leg. Gaz. 
[Pa.], 508; 2 Yates [Pa.], 190; Chatzell vs. Bolton, 3 Me- 
Cord [S. ©.], 33; Robinson vs. Tevis, 38 Oal., 611.) In this 
case had the necessity existed for the money due from the 
Second National Bank to James Streeter & Co, to be held 
and applied by the partners to the partnership debts, all their 
rights appertaining thereto could have been determined, had 
the court below sustained the motion of appellant to compel 
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them to be brought in as parties, when the garnishee’s answer 
showed that these were interested jointly in the debt. Or 
the parties, or either of them, could have interpleaded, for - 
they were fully aware of the proceeding, both of them and 
their book-keeper being witnesses in the case. 

In all of the authorities adverse to our position in this case, 
the necessity of applying the money and credits of the firm 
to partnership debts, in the first place, and the alleged diffi- 
culty in this kind of a proceeding, of determining whether 
solvent or not, and also the uncertainty of the interest of the 
partners in the fund, have been the reasons urged in support 
of, and the question upon which depended, the decisions of 
the courts. But in this case no such reasons exist, or can in 
the remotest degree apply. 


E. B. Sherzer, for Appellant. 


I. When, upon the pleadings and proofs the solvency of a 
partnership is established, and the interest of a partner therein 
ascertained, such interest in a debt due such partnership can, 
by the process of a garnishment, be subjected to the payment 
of such partner’s individual indebtedness. (Fisk vs. Herrick, 
6 Mass., 271, 272; Robinson vs. Tevis, 38 Cal., 611, 618, 
619; Mobley vs. Lonbat, 7 How. [Miss]. 318, 320, 321; Bar- 
ber vs. Hartford Bank, 9 Conn., 407, 410; Winslow vs. Ew- 
ing, 1 Ala., 129, 132.) That without such ascertainment the | 
interest of a partner in a debt or fund due the partnership 
can be garnished for his individual indebtedness, is main- 
tained by the following authorities: (Wallace vs. Hull, 28 
Ga., 68, 70, 71; Chatzel vs. Bolton, 2 McOord, 478, 481; 
Wallace vs. Patterson, 2 Har. & McHen., 463, 469; Me- 
Carty vs. Emlen, 2 Dal., 278, 279; Whitney vs. Munroe, 19 
Me., 42, 45; Thompson vs. Lewis, 34 Me., 167, 170, 171; 
Miller vs. Richardson, 1 Mo., 370; Robinson vs. Tevis, 38 
Cal., 611; Pars. Part., ed. 1867, pp. 359, 360.) 

If the proposition is claimed to be inapplicable becanse 
garnishment is matter of strict law, we have authorities 
showing, that the measure and value of a partner’s interest 
cau be ascertained in a replevin suit. (Rapp vs. Vogel, 45 
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Mo., 524, 526; Gillham vs. Kerone, id., 487, 490 ; Dilworth 
vs. McKelvy, 30 Mo. » 149, 154.) And enntition may be 
- levied on partnership effects to satisfy individual indebted. 
ness. (Wiles vs. Maddox, 26 Mo., 77, 83.) If claimed to be 
inapplicable because in execution tangible property is taken, 
and a debt is intangible, we say the statute knows no such 
distinction. (Wagn. Stat., 664, $1; 665, § 7; compare “At. 
tachment,” p. 184, §§ 18, 19, 30, 35; “Executions,” 606, § 20; 


see also dissenting opinion, Hosmer, J., in Church vg, . 


Knox, 2 Conn., 522, 524, following out theory principles in 
Wiles vs. Maddox; 28 Ga., 68, 70, 71.) 

If it be contended that the decisions in our State are op. 
posed toclaim here made, it is submitted that Kingsley vs, 
The Missouri Fire Co. (14 Mo., 465) was decided before the 
new code of 1849, blending law and equity, and in the opinion 
of Ryland, J., given with hesitation, the action of the court 
seems based upon theory of garnishment being a matter of 
strict law (p. 468). 

McDermott vs. Donegan (44 Mo., 85) merely states that 
whatever would defeat creditors would be fatal in garnish- 


ment. It does not decide that a creditor’s interest cannot be~ 


reached and made answerable for his individual debts. Lack- 
land vs. Garesche (56 Mo., 266, 269, 270, 271) was a case in 
which the court called upon the trustee to account and per- 
form his duties as trustee, and decides that garnishment can 
operate only upon effects not encumbered with a trust, and 
proceeds upon the idea, that in trusts continuing until a set- 
tlement had with beneficiary, chancery was alone competent 
to administer justice. But in the case at bar the garnishee 
is not a trustee. He has, indeed, a fund owing to, or is in- 
debted to two who are partners, but their respective interests 
therein are ascertained by their own sworn testimony. 

II. Certainly, inasmuch as the answer disclosed a person 
or persons, other than the individual debtor claiming an in- 
terest in a fund in the eustody of the court, or of the law, 
such persons could and should be directed to establish their 
rights therein, and the court erred in overruling the motion 
designed to bring the parties interested, or claiming an inter 


JANUARY TERM, 1876. 21 
— Sheedy v. Secoud National Bank, Garn. 


. 


est in said fund before it. Our court, having both legal and 

equitable powers, in case of a fund or property brought, by 

suit at law, under its control, may compel partuers claiming. 
an interest therein to come in and interplead, or the farther 

and subsequent proceedings may be confined to equitable pro- 

cedure. (Richardson vs. Jones, 16 Mo., 177; Ladd vs. Cou- 

zins, 35 Mo., 513, 515; Morrison vs. Blodgett, 8 N. H., 254; 

Fisk vs. Herrick, 6 Mass., 271.) And such appears to be the 

object and design of our statute. (Wagn. Stat., 668, §§ 25, 

96; Id., 665, § 9; Id., 666, § 12.) 


Clark & Dillon, with Cline, Jamison §& Day, for Re- 
spondent. 


I. In action by attachment against an individual, a person is 
not liable to be garnished who is indebted to a copartuership 
of which that individual is a member. (Kingsley vs. Mis- 
souri Fire Co., 14 Mo., 466; Drake Attach. [4 ed.] 576.) The 
whole course of decisions in this State leads irresistibly to the 
same conclusion, for they assert that the plaintiff has no other 
or greater rights against a garnishee than the defendant him- 
self had, and whatever would defeat the defendant in an ae- 
tion against the garnishee will be fatal to the claim of plain- 
tiff against the garnishee. (Firebaugh vs. Stone, 36 Mo., 111; 
Weil vs. Tyler, 38 Mo., 545; McDermott vs. Donegan, 44 
Mo., 89; Drake Attach., § 672.) In this case it is clear that 
the defendant Streeter could not maintain an action against 
the garnishee, one partner not being able to maintain an ac- 
tion for a debt due the partnership. (1 Chitt. Pl., 8-11; 
Kingsley vs. Mo. Fire Co., supra.) 

II. The motion of plaintiff to require Streeter & Rizer, 
the members of the firm of James Streeter & Ov., to appear 
and litigage their respective interests in this debt owing by 
garnishee to the firm, was properly overruled. There is no 
authority for such a proceeding. Garnishment proceedings 
in this State are purely legal, with nothing of an equitable 
nature about them. (Kingsley vs. Mo. Fire . Co., supra, 
Wagn. Stat. 665, § 7.) Besides, what plaintiff asked 
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_ for was clearly impracticable. The respective interests of the 


several partners in this debt could not be ascertained without 
a settlement of the entire partnership business. 


Waaner, Judge, delivered the opinion of the court. 


Plaintiff commenced his action against one Streeter, by 
attachment, and the defendant was garnished in the proceed- 
ing. At the return term defendant filed its answer to the 
interrogatories propounded, and stated that it was not in- 
debted in any manner to Streeter, but that it was indebted 
to Streeter & Co., a co-partnership firm composed of Streeter 
and one Rizer, and therefore asked to be discharged. 

To this answer plaintiff filed a denial, and then set up af- 
firmatively, among other things, that the garnishee was in- 
debted to Streeter & Oo. for money deposited by said firm 
with garnishee, and that the firm was solvent, and that both 
members of the firm were non-residents and had no creditor 
in this State except the plaintiff, and that all the monies and 
effects of Streeter & Co. in this State were deposited with 
and in the possession of defendant. To this affirmative matter 
thus pleaded, the defendant demurred, for the reason that it 
was irrelevant and immaterial, and showed no cause of action 
against or liability of defendant as garnishee. This demurrer 
wiis by the court sustained. 

Plaintiff then moved the court to grant an order requiring 
Streeter and Rizer, the members of the firm, to appear and 
litigate, and show their respective interests in the fund. This 
motion was by the court overruled. 

On the trial the facts stated in the answer were fully 
proved, and the court gave judgment for the defendant. 

The important question which underlies this ease is, 
whether in an action by attachment against an individual, a 
person is liable to be garnished who is indebted to a co-part- 
nership of which that individual isa member. It is conceded 
that there is some conflict in the authorities upon this sub- 
ject, but the vases greatly preponderate against the right of 
resorting to the process of garnishment under such circum- 
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stances. In Kingsley vs. Missouri Fire Co. (14 Mo., 465) it 
was held, that in a proceeding against a garnishee summoned 
in attachment as a debtor of a defendant, the plaintiff could 
not prove a joint indebtedness of the garnishee to the defend- 
ant and another person. In the opinion it is said that this 
remedy by attachment and garnishing is one of strict law, 
and if the debtor could not sue the garnishee alone on the 
debt, then the garnishee should not be held liable to the plain- 
tiff in the attachment suit, for a debt due by him to the 
debtor and another, as the othér would also be entitled to 
sue, and thus there would be two actions pending by two 
plaintiffs, for one indebtedness to them as a partnership. 
The question is carefully considered, and the authorities re- 
viewed in Drake on Attachment, and the learned author de- 
clares the true doctrine to be, that the attachment of a debt 
due to a co-partnership, in an action against one of the part- 
ners, is justly distinguishable from the seizure on attachment 
or execution of the tangible effects of the firm for the same 
purpose. The partnership property may be sold to pay the 
debt of one partner, but a debt due the firm cannot be taken 
by garnishment for that purpose. The reason for the dis- 
tinction is, that in case of a sale the property cannot be ap- 
propriated until all liens upon it growing out of or relating 
to the partnership are discharged, while in the other case, the 
judgment against the garnishee, if acquiesced in, changes 
the right of preperty, and divests the co-partner’s title to the , 
property attached, which cannot be done so long as the part- 
nership accounts remain unsettled, or its debts unpaid. 
(Drake Attach., § 567.) The case of Wiles vs. Maddox (26 
Mo., 77) is inapplicable here. 

The point came up before Mr. Justice Story, in a case 
where, in a suit against G. & G., the garnishee answered 
that he was indebted to G. & L., one of the defendants being 
a member of both firms. The court, in deciding against the 
liability of the garnishee, observed: “In order to adjudge the 
trustee responsible in this suit, it must be decided that the 
funds of one partnership may be applied to the payment of 
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the debts of another partnership, upon the mere proof that 
the principal debtor has an interest in each firm. If this be 
correct it will follow that a separate creditor of one partner 
will have greater equitable as well as legal rights, than the 
partner himself has. The general rule undoubtedly is, that 
the interest of each partner in the partnership fund is only 
what remains after the partnership accounts are taken ; and 
unless upon such an account the partner bea creditor of the 
fund, he is entitled to nothing. And if the partnership be 
insolvent the same effect follows.” (Lyndon vs. Gorham, 1 
Gall., 367.) 

It must be borne in mind that garnishment is essentially a 
legal proceeding, and not adapted for the ascertainment and 
settlement of equitable rights between the garnishee and the 
defendant ; and that a court of law has no power to act on 
the debt, until by an adjustment of the partnership affairs, it 
shall appear whether the defendant has any and what inter- 
est in the general surplus, or the particular debt. 

There is another principle of law which is strongly antago- 
nistic to the doctrine contended for by the plaintiff. It is 
this: As the attaching creditor can hold the garnishee only 
to the extent of the defendant’s claim against the garnishee, 
and can acquire no rights against the latter, except such as 
the defendant had; and as he is not permitted to place the 
garnishee in any worse condition than he would be in if sued 
by the defendant, it follows necessarily, that whatever de- 
fense the garnishee could urge against an action by the de- 
fendant for the deht in respect of which he is garnished, he 
may set up in bar of a judgment against him as garnishee. 
(Firebangh vs. Stone, 36 Mo., 111; McDermott vs. Donegan, 
44 id., 85.) It therefore results in this case, that Streeter 
could not have maintained an action against the garnishee, 
as one partner is incapable of suing for a debt due the firm, 
and if Streeter could not sue, the plaintiff cannot. 

The only remaining question is the action of the court in 
overruling the motion requiring Streeter and Rizer to appear 
and litigate their respective rights in the debt. In reference 
to this question it might be sufficient to say, that no excep- 
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tion was taken to the court’s ruling. But aside from this, the 
action of the court was manifestly proper. There was no 
authority for the proceeding; the parties were non-residents, 
and not within the jurisdiction of the court, and that tribunal 
could exercise no control over them. A garnishment pro- 
ceeding, as previously remarked, is strictly legal, and no 
power exists in the court to invoke equitable interference to 
compel a settlement and adjustment of accounts between 
other parties. 

The 7th section of our garnishment act (Wagn. Stat., 665) 
provides that,”whenever any property, effects, money or 
debts, belonging or owing to the defendant, shall be found 
in the hands of the garnishee, he may, at any time before 
final judgment, discharge himself, by paying or delivering 
the same or so much theredf as the court shall order to the 
sheriff, from all further liability on account of the property, 
money or debts so paid or delivered.” The statute evidently 
contemplated, that, in order to render a person liable as gar- 
nishee, the debt which he owed the defendant should be of 
such a character that upon being served with process he 
might pay the amount, without being compelled to await the 
determination of a chancery proceeding requiring an adjust- 
ment of accounts between parties and partnerships. So 
thought the court in Lackland vs. Garesche (56 Mo., 267), 
where it held that the statute touching garnishment is essen- 
tially legal and not equitable in its nature and procedure ; 
and the rights, credits and effects in the hands of the gar- 
nishee which are subject to attachment, are such as are not 
incumbered with trusts, and such as may be delivered over, 
or paid to the officer under the direction of the court, free 
from incumbrances. The judge, in delivering the opinion 
said that it was “not contemplated by the legislature to au- 
thorize a court of law, in a mere side issue growing out of an 
attachment suit, to exercise the intricate and complicated 
duties of a chancellor.” 

No error is perceived in the record, and the judgment 
should be affirmed. Judges Napton and Sherwood concur ; 
Judges Vories and Hough absent. 
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Daniet J. Hancock, Apm’r or Henry C. Morris, Respond- 
ent, vs. ‘Tue Amerioan Lire Insurance Company, Ap- 
pellant. 


1. Bvidence— Absence for seven years— Presumption as to time of death.—Where 
one has been absent and unheard of for seven years, the presumption arises 
that he is then dead, but not, that he died at any particular time theretofore, 
To raise the latter presumption, special facts and circumstances should be 
shown, reasonably conducing to that end. The evidence need not be direct 
nor positive; but it should be of such a character as to make it more prob. 
able that he died at a particular time, than that he survived. 

2. Bvidence—Life, presumption as to continuance of. —When one is known to be 
alive at a certain time, there is a presumption of the continuance of his life 
after that period which must be overcome by some sort of proof. 

8. Hvidence—Sudden disappearance, ete.—Inference as to death—Where one 
studious in habits, attentive to business, with a fixed and permanent residence 
and pleasant domestic relations, suddenly disappears, these facts may warrant 
a jury in finding his death at the time. 

4. Evidence—Insurance— Disappearance of assured, circumstances attending— 
Presumption as to death arising from.—In suit brought about the year 1871, 
on a policy of life insurance, wherein the company put in issue the death of 
the assured and set up the forfeiture of his policy by failure to pay a premium 
note which had matured June 8th, 1861, it appeared in evidence that the assured 
was unmarried and without a fixed place of abode; that he disappeared about 
March 1st, 1861, from his boarding plice at New York, with the declared in- 
tention of going to Brooklyn, and did not return; that he left behind clothes 
and a valise of no great value; that prior to his disappearance he had been 
in the habit of writing to his friends and relatives, but was not heard of after- 
ward; that he had lived for years in different states of the south, and had an- 
nounced his intention of going thither to take up arms in her defense, and ex- 
pressed on the other hand no design of making his residence in New York. 
Held, that under such state of facts, although the assured had been unheard 
of for more than seven years, the proof was insufficient to raise a presumption 
of the death of the assured prior to the maturity of the note, and the com- 
pany could not be held. 


Appeal from St. Louis Circuit Court. 
Glover & Shepley, with Martin & Lackland, for Appellant. 


I. There is no presumption in law that Henry CO. Morris 
died prior to June 8th, 1861, having been last seen March 1, 
1861. (2 Green]. Ev. [Redf. Ed.] § 278.) 

II. The burden of proving that he died before June 8, 
1861, was upon the plaintiff. There is no evidence in the 
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record of his death prior to that time. (Jn re Bentham’s 
Trust, L. R. 4 Eq., 415; Newman vs. Jenkins, 10 Pick., 519 ; 
Spencer vs. Roper, 13 Ired., 333 ; Smith vs. Knowlton, 11 N. 
H., 197; Robinson vs. Sweet, 26 Me., 378.) 

III. There is positive evidence of his having been seen 
since June 8, 1861, and of his having written a letter dated 
in September, 1861. 

IV. The court ought not to have rendered any judgment 
on the verdict. The petition contains no cause of action. 
The policy says no money is payable on it till “after satisfac- 
tory proof of death.” The petition says no such proof of 
death was ever made. 

The averment in the petition, that due proof was furnished, 
does not help the case. The proof would not do unless it was 
according to the policy. (State vs. Marshall, 36 Mo., 401; 
State vs. Matson, 38 Mo., 489; Hopp vs. Stone, 39 Mo., 378 ; 
Mortland vs. Halton, 44 Mo., 64.) 


Geo. P. Strong, for Respondent. 


I. Absence from his usnal place of residence for seven years, 
without being heard from, is presumptive evidence that the 
party is dead. (1 Phil. Ev., [4th Am. Ed.] 640-41, and notes 
184, 5; Id., 264, notes; Id., 599; Bliss Life Ins., [2d Ed.] 
326, 327.) 

II. The general belief of a family, that a missing member 
is dead, is admissible in evidence, as in many eases it is not 
only the best but the only evidence which can be supposed 
of his death. (Jackson vs. Etz,5 Cow., 319; Doe vs. Griffin, 
15 East., 393; Jackson vs. Boneham 15 Johns., 226; 1 
Green|. Ev. [2d Ed.], §§ 201, 574.) 

III. [t was for the jury to determine from all the cirenm- 
stances of the case, at-.what time Henry ©. Morris died. The 
presumption of death arising from seven years absence does 
not fix the date of death at any particular point of time dur- 
ing the running of the seven years. (Bliss Ins., [2d Ed.] 
326-7: Best Pres. Ev., 45 Law Lib.,171; Mathews Presum. 
Ev., 291; 1 Taylor Ev., pp. 127, 128, § 125; Stonvenal vs. 
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Stephens, 2 Daly, [N. Y.] 319; Knight vs. Nepeau, 5 Barn. & 
Ad., 86; 8.0. 2 M. & W., 894; Burr vs. Linn, 4 Whart., . 
171; Smith vs. Kuowlton, 11 N. H., 197; Whiting vs. Nich 
olls, 46 Ill., 241; Ang. Fire & Life Ins., 379, § 351; Tis- 
dale vs. Conn. Mut. Life Ins. Co., 26 Iowa, 171 ; 8. C., 28 Lowa, 
12; White vs. Mann, 26 Me., 370.) 


Waensr, Judge, delivered the opinion of the court. 


Plaintiff in his petition alleged that he was administrator 
of Henry C. Morris, deceased, and that defendant,by its policy 
dated June 8th, 1860, in consideration of — dollars, paid and 
secured to be paid by deceased, assured his life in the sum of 
$5000 for the term of his natural life, aud promised and agreed 
well and truly to pay, or cause to be paid, said sum of money, 
to the heirs, executors, administrators and assigns of the said 
Morris, within sixty days after due notice and satisfactory proof 


of his death; that said Morris died suddenly in New York city 


on or about March 1st, 1861, and has never been heard of since. 
There was a farther averment, that after due inquiry and 
search, the heirs and relatives of Morris had been unable to 
ascertain the particulars of his death, and unable to give to 
the company such proof and notice of his death as was men- 
tioned and specified in the conditions or directions indorsed 
on the policy ; that the heirs and legal representatives of the 
deceased Morris did, at divers times, give due notice and fur- 
nish proof of his death; and that more than seven years had 
elapsed since any of the family, or friends, or relatives, or ac- 
quaintances of Morris had heard from or of him. 

The answer denied all the allegations of the petition, ex- 
cept that a policy was made insuring the life of Morris for 
$5000. It set up as new matter, that the policy contained 
the following provision: “that in case said Henry OC. Mor- 
ris should not pay the premiums hereinbefore specified, on or 
before the days specified and appointed for the payment of 
the same, or shall failto pay the interest on said premium 
note when due, then said policy shall be void.” The answer 
then alleged that the policy was issued in consideration of 
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the annual premium of $162.50, payable June 8th, in each 
year, and that said premium falling due June 8th, 1861, was 
never paid, and the policy became void. 

The reply averred that Morris died before June 8th, 1861, 
and that before the premium of that date became due, he had 
departed this life. 

A question was made here whether the notice of death was 
given in time, or, in fact, whether there was any sufficient 
notice given at all. But from the view that we have taken 
of the case, that question becomes unimportant and imma- 
terial. The main question is, when did Henry C. Morris 
die? Unless his death occurred prior to June 8th, 1861, there 
can be no recovery, as the premium due at that date was not 
paid, and if he was then living, its non-payment worked a 
forfeiture of the policy. Before considering the instructions 
given by the court, it will be necessary to advert briefly to 
the evidence. 

It appears that Henry ©. Morris was a single man; that 
for many years previous to his alleged death, he had been in 
the habit of spending his time in the south, engaged in min- 
ing and speculations ; that he left the south and was for some 
time visiting his friends and relations in Quincy, Illinois, and 
from there went east, and during the winter of 1860-61, he 
boarded with a Dr. Scott, in New York City. At Albany, 
he became interested in a patent stove, which he designed 
introducing in the south, and had a pattern made and shipped 
there for him. The rebellion at that time was about to com- 
mence, and he was open and outspoken in his sympathies 
with the southern people, and declared his purpose to go 
south and take up arms in its defense. His health seems to 
have not been very good, though the witnesses state that he was 
able to attend to business. Abont the 1st of March, 1861, he 
left his room at Dr. Scott’s with the intention of going to 
Brooklyn and did not return. His clothes and valise were 
left in his room, but they were of little value. 

His friends and relatives testify that they never saw or 
heard of him any more. Dr. Scott testifies that he received a 
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letter from him in the September following, but there was tes- 
timony going to show that he was mistaken, and it is evident 
that the jury must have thought so. It appears also that 
Morris was indebted to Dr. Scott, and also to a lady for bor- 
rowed money ; that previously he was in the habit of writing 
to his friends and relatives, but after his disappearance about 
the first of March, they never received any letters from him. 

The foregoing is the substance of the testimony. For the 
plaintiff, the court instructed the jury that, “if prior to the 
commencement of this suit Henry C. Morris had disappeared 
and had not been heard from by his friends and acquaint- 
ances for a term of seven years, then the law presumes that 
he is dead, and the jury will determine from all the evidence 
in the case at what time he died; and ifthe jury believe from 
the evidence that he died before June 8th, 1861, and that de- 
fendant was notified of his death, and furnished with such 
proof thereof, as the circumstances of the case would permit, 
and, also, that plaintiff has been appointed administrator of 
said Henry C. Morris’ estate, then the plaintiff is entitled to 
recover in this action.” 

At the instance of the defendant, the court gave an in- 
struction that “there is no evidence before the jury that the 
premium due June 8th, 1861,. has ever been paid, therefore, 
if Henry O. Morris was living at that date, the policy became 
forfeited, and the plaintiff cannot recover in this case.” And 
there was a refusal to declare that, “the plaintiff having not 
produced any evidence that Henry ©. Morris died prior to 
June 8th, 1861, is not entitled to recover.” 

There was a verdict and judgment for plaintiff, and the 
defendant has prosecuted an appeal. 

In relation to the presumption of death arising from mere 
absence, the rule at common law is well established. 

Where a party has been absent seven years, without having 
been heard of, the only presumption then arising is, that he 
is dead; there is none as to the time of his death, as to 
whether he died at the beginning or at the end of any par- 
ticular period during those seven years. If it be important 
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to anyone to establish the precise time of such person’s death, 
he must do so by evidence of some sort, to be laid before the 
jury for that purpose, beyond the mere lapse of seven years. 
(Best. Pres. Ev., § 140; Knight vs. Nepeau, 5 Barn & Ad., 86; 
affirmed in Exch., 2 Mees. & Wel., 894; Spencer vs. Roper, 
13 Ind., 333; In re Benham’s trust L. R. 4 Eq., 415; Me- 
Cartee vs. Campbell, 1 Barb., ch. 456.) 

In Burr vs. Sim, (4 Whart., 150) Mr. Justice Gibson de- 
nied the common law rule as generally laid down, and stated 
the true doctrine to be that, “the presumption of death, as a 
limitation of the presumption of life, must be taken to run 
exclusively from the termination of the prescribed period, so 
that the person must be taken to have then been dead, and not 
before.” Whatever may be the true rule on this subject, all 
the authorities agree that when a party has been absent seven 
years since any intelligence has been received of him, he is 
in contemplation of law, presumed to be dead. This length 
of time may be abridged and the presumption applied earlier 
than-seven years, by showing special facts and circumstances, 
which reasonably conduce to that end. But evidence of some 
sort will in all cases be necessary. 

In White vs. Mann, (26 Me., 361) the court say: “When 
a person leaves his usual place of residence with an intention 
of returning to it, and continues to be absent for seven years, 
without being heard of, he is presumed to be dead. The 
time when such presumption will arise, may be greatly 
abridged by proof that the person has encountered such perils 
as might be reasonably expected to destroy life, and has been 
so situated that, according to the ordinary course of human 
events, he must have been heard of if he had survived.” 

In the King’s Bench an action was on a policy of insurance 
on the life of L. Macleane, Esq., from the 30th of January, 
1772, to the 30th of January, 1778. It appeared in evidence 
that about the 28th of November, 1777, Macleane sailed from 
the Cape of Good Hope, in the Swallow, sloop of war, 
which ship, not being afterwards heard of, was supposed to 
have been lost in a storm off the Western Islands. The 
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question was, whether Macleane died before the 30th of Jan- 
uary, 1778. In order to establish the affirmative of that 
question, the plaintiff called witnesses to prove that the ship 
sailed from the Oape with Macleane; and several captains 
swore that they sailed the same day; that the Swallow must 
have been as forward in her course as they were on the 13th 
or 14th of January, the period of a most violent storm, in which | 
she probably was lost; that the Swallow was much smaller 
than their vessels, which with difficulty weathered the storm. 
Lord Maustield left it to the jury whether, under all the 
circumstances, they thought the evidence sufficient to con- | 
vince them that Macleane died before the expiration of the 
time limited in the policy, adding that, if they thought it so 
doubtful as not to be able to form an opinion, the defendant 
ought to have their verdict. The jury found for the plaintiff. 
(Patterson vs. Black, 2 Park. on Ins., 919.) 

Whoever finds it important to establish death at any par- 
ticular period, must do so by some kind of evidence. The 
evidence need not be direct or positive; it may depend upon 
circumstances, but it should be of such a character as to make 
it more probable that the person died at a particular time, 
than that he survived. When a person is known to be alive 
at a certain time, there is a presumption of the continuance 
of his life, and, to overcome this presumption, evidence must 
be adduced tending to show at what particular period he 
died. 

Mere absence, unattended with other circumstances, will 
not be sufficient. In Eagle’s case, (3 Abb. Pr., 218) it was 
said that, if it was attempted to apply the presumption short 
of seven years, special circumstances would necessarily have 
to be proved ; as for example, that at the last accounts the 
person was dangerously ill, or in a weak state of health, was 
exposed to great perils of disease or accident; that he em- 
barked on board of a vessel which has not since been heard 
from, though the length of the usual voyage has long since 
elapsed. In all such cases, if the cireumstances known are 
sufficient to authorize the conclusion, the decease may be 
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Jaced at a time short of seven years. It has been held in 
Iowa that, under certain circumstances, a presumption of 
death may be indulged in a period of less than seven years, 
without showing that the deceased was subject to immediate 
or particular peril. The facts in that case, as stated in the 
report, are, that the party on whose life the policy was isened, 
was a young man of exemplary habits, excellent character, of 
fair business prospects, respectably connected, and of the 
most happy domestic relations. He had the fullest confidence 
of his friends, and the entire affection of his wife, and was 
living in apparent happiness, with no cause of discontent with 
his condition, which would have influenced him to break 
the domestic and social ties with which he was so pleasantly 
bound to life. Visiting Chicago, September 25, 1866, npon 
business, he was last seen by an acquaintance on the corner of 
Lake and Clark streets in that city, about 3 o’clock p.m. of that 
day. No trace of him was afterwards discovered, though his 
friends made every effort to find him and ascertain the cause 
of his mysterious disappearance. A large reward was offered 
through the newspapers for any information that would lead 
to his discovery, either dead or in life. The detective police 
were employed to search for him without results. No tid- 
ings were ever received of him and not the faintest trace of 


the cause or manner of his disappearance was ever discovered. - 


He gave no intimation to any one of an intention to absent 
himself, and the latest declaration of his intentions was to 
the effect that he expected to leave Chicago the day of his 
disappearance, to join his wife at Dubuque. 

He owed no debts amounting to any considerable sum and 
had made payments of small ones about the day of his dis- 
appearance. His valise, containing clothing and other articles 
commonly carried by travelers, was found at his hotel, and 
his hotel bill was unpaid. In the cireuit court, the jury were 
instructed, that to raise a presumption of death from absence 
within a time less than seven years, it must be shown that 
the person alleged to be dead was subjected to some specific 
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peril, which might reasonably be supposed to have produced 
his death. 

In the Supreme Court this instruction was declared to be 
wrong, and it was held, that evidence of character, habits, do 
mestic relations, and the like, making the abandonment of 
home and family improbable, and showing a want of all those 
motives which can be supposed to influence men to such acts, 
may be sufficient to raise the presumption of death, or from 
which the death of one absent aud unheard from, may be in. 
ferred, without regard to the duration of such absence. (Tis 
dale vs. Conn. Mut. Life Ins. Co., 26 Iowa, 170.) 

With the rule laid down in the above case, we concur. The 
circumstances and situation of the party, his entire- sur 
roundings, his fixed home, his expressed intention of imme. 
diately departing for it, with his almost simultaneous disap- 
pearance, and the exhaustive search that was at once made, 
failing entirely to clear up or reveal anything in relation to 
the mystery of his disappearance, wove a net of circumstances 
from which it might well be inferred that his absence was 
solely attributable to his death. It may well be conceded 
that where a person is studious in his habits, attentive to his 
business, has a fixed and permanent residence, and is sur- 
rounded by those influences which are calculated to endear 
him*to his home, suddenly and unaccountably disappears, a 
presumption may arise which would warrant a jury in finding 
that he was dead. 

But will the cireamstances of this case warrant the admis- 
sion of any such doctrine # Morris had no family, he had no 
fixed or permanent place of abode. For years he had been 
residing in the south, being in different states, and engaged 
"in different places. He told his relatives that he was going 
back to the south. He made arrangements to introduce a 
patent there. He was warm in his sympathies for the south- 
ern cause, and expressed his determination to take up arms 
in its defense. No intention was ever shown of staying in 
New York, or with his friends in the north. According to 


his declared design, he was going south, as thonsands of others | 


did in those times. 
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There can, therefore, be no analogy between this case and 
the Iowa case. The case, therefore, simply presents a sudden 
and unexplained absence on the part of Morris, without 
being accompanied with any surrounding perils, and with his 
often repeated declaration that he intended to go to another 

rt of the country where his sympathies and interest were 
centered. The law will now presume that he is dead, but 
there is no presumption that he died previous to the expira- 
tion of seven years from his disappearance, and there was no 


evidence of death prior to the 8th of June, 1861, to entitle 


the case to be submitted to the jury. _ 

Wherefore, the judgment should be reversed and the cause 
remanded. Judges Napton and Sherwood concur. Judges 
Vories and Hough absent. 


James Conroy, Appellant, vs. Tae Iron Works, 
Respondent. 


1. Damages— Risks incident to employment, master not responsible for—A mas- 
ter is not responsible fer injuries happening to his servant from the usual and 
ordinary riske incident to the employment in which he is engaged. In all 
such cases the contract is presumed to be made with reference to those risks. 

2. Damages—Instrumentalities used by servant- When glaringly dangerous he can- 
not recover—Rule where they may be used with great cantion different— Ques- 
tion of caution for jury, when.—Where the instrumentality which the servant is 
required to perform service with is soglaringly and palpably dangerous that a 
man of common prudence would not use it, and with the utmost care and skill 
danger is still imminent, the master cannot be held responsible for the damage 
resulting therefrom, although the servant may have notified him of the dan- 
ger, aud he may have promised to repair it. But where the machivery and 
appliances though dangerous, are not of such a character that they may not 
reasonably be used by the exercise of skill and diligence, and the proper cir- 
cumspection is employed, the rule is different. And whether he exercises the 
caution requisite under the circumstances, is a question for the jury. 

8. Damages—Negligence—Giving way of plank at coal hoist—Notification to 
company of danger— Promise of repair—Rule as to liability —Where boards 
placed between the rails of an inclined tramway on which cars ran at a “coal 
hoist,” being insecurely fastened, gave way under a sérvant of the company 
owning the same, while he was engaged in the line of his employment in detach- 
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ing one of the cars while in motion from a wire rope, and he was in consequence 
run over and injured, it appeared that he had discovered the condition of the 
track two or three days before, and reported the same to his superior officer, bug 
was assured that he would “make the proper repairs,” but could “not do every. 
thing at once.” It also appears that the timbers had been used and were stil] 
being used at the time of the casualty. Held, that the servant had a right topre. 
sume that the company would take proper steps to secure his safety, and that. 
the company was responsible, 


Appeal from St. Louis Circuit Court. 


J. C. McGinnis, with Finkeinburg § Rassieur, for 
Appellant. 


The failure of the respondent to comply with the assurance 
that the defect should be remedied, amounted to gross neg- 
lect on the part of respondent, which made it liable for any 
injury resulting therefrom. The platform was not so obvi- 
ously and immediately dangerous that a man of common 
prudence would have refused to use it. Whether such wae 
the fact was however a question which ought to have been 
submitted to the jury. (Patterson vs. Pittsburgh R. R. Co., 
76 Penn. St., 389.) 


Cline, Jamison §& Day, for Respondent. 


The plaintiff knew the danger to which he was exposing 
himself, and continued in the service of the defendant, and 
therefore cannot recover. (Devittvs. Pacific R. R., 50 
Mo., 302; Wright vs. N. Y. Central R. R. Co., 25 N. Y., 
566; McGlynn vs. Brodie, 81 Cal., 376; Davis vs. Detroit 
and Milwaukee, 20 Mich., 105; Thayer vs. St. Louis, A. & 
T. R. R. Co., 22 Ind., 26.) 


Waener, Judge, delivered the opinion of the court. 


t The court in this case gave an instruction that there was 

no evidence upon which the plaintiff could recover, where- 

upon he took a non-suit, and there being a refusal to set the 

sume aside, an appeal was taken to this court. 

_ It was alleged in the petition that the plaintiff was in the 
employ of the defendant, in and about the coal hoist, and 


through the defective construction of the hoist he was thrown ° 


£ 


JANUARY TERM, 1876. 87 


Conroy v. Vulcan Iron Works. 


ander a coal car and injured; that the injury resulted to him | 
while he was in the discharge of his duty, and was caused di- /) 


rectly by the fault, want of care, and negligence of the de- [~ 


fendant in not securely fastening down the boards or timbers | |) 
placed within the track of the coal cars, upon which plaintiff 


had to stand in unhitching them. 

The evidence submitted by the plaintiff showed that two 
days previous to the accident he had observed that the tim- 
bers were not secure, and had reported to the superintendent 
that there was danger in leaving them in that situation, and 
the officer told him that he would make the proper repairs, 
but he could not do everything at once. 

Under the circumstances, we think, the action of the court 
in refusing to let the case go to the jury, was erroneous. A 
master is not responsible for injuries happening to his ser- 
vant from the usual and ordinary risks incident to the em- 
ployment in which he is engaged: for in all such cases the 
coutract is presumed to be made with reference to such risks. 
Thus, in Devitt vs. Pacific Railway (50 Mo., 802) the plain- 
tiffs son was a brakeman on a freight train, and was killed 
while he was at the brake on the top of a freight car, in pass- 
ing through a bridge, the cross-timbers on the top of the 
bridge being so low as to strike his head. The accident oc- 
curred in the daytime, and it was shown that deceased had 
been in defendant’s employ about three weeks; that he had 
passed this bridge every day during that time; that he had 
repeatedly been warned to look out for the bridge, and that 
when last seen, just before reaching the bridge, he was sit- 
ting upon his brake facing it. Upon these facts it was held 
that he was guilty of such negligence as to preclude a recov- 
ery; that he was apprised and warned of the danger, and 
that by continuing in the service, he took upon himself the 
risk. 

Where the instrumentality which the servant is required 
to perform service with is so glaringly and palpably danger- 
ous that a man of common prudence would not use it, the 
master could not be held responsible for the damage resulting 
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therefrom. In such a case the servant would be guilty of 
heedlessly and recklessly exposing himself to danger, and he 

would have to abide the consequences. But where the ser. — 
a vant incurs the risk of machinery which, thongh dangerons, 

is not so much so as to threaten immediate injury, or where 
it is reasonable to suppose or believe that it may be safely 
(used by great caution or skill, a different rule should prevail. 

In a case in the exchequer the plaintiff was employed by 
the defendant to oil dangerous machinery. At the time the 
plaintiff entered upon this service the machinery was fenced, 
but this fence became broken by accident. The plaintiff 
complained of the dangerous state of the machinery, and the 
defendant promised that the fencing should be restored, 
The plaintiff, without any fault on his part, was severely in- 
jured in consequence of the machinery remaining unfenced, 
and it was held that the defendant was liable for the injury. 
(Clark vs. Holmes, 7 Hurlst. & N., 937, affirming Holmes vs, 
Clark, 6 Id., 349.) 

Patterson vs. P. & C. Riwy. Co. (76 Penn. St., 889) wasan 
action against a railroad company, for injuries to the plaintiff 
by their negligence, and on the trial he offered to prove that 
he was a conductor of freight trains of the defendant; that 
they had a siding on which coal cars were to be run out to 
empty coal on a platform, and it was his duty, as conductor, 
to run out on the siding the coal cars brought with his train; 
that by reason of the shortness of the curve of tht siding, and 
its improper connection with the main road, it was dangerous 
to run the cars on the siding; that he had notified the super- 
intendent and foreman of the railroad of such danger, and 
they promised to repair the road so as to avoid it, and re 
quested the plaintiff to continue till the repair was made; 
that nothing was done towards the repair, and while the 
plaintiff was running his train on the siding, using due care, 
the front car, by reason of the shortness of the curve, ran off 
the track, and the plaintiff, on the second car, was forced by 

‘the shock from the car, and was injured. The court below re- 
jected this evidence ; but its judgment was reversed, and it was 
held that it should have been received ; the court declaring that 
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the servant’s primary duty was obedience, and if, in the dis- 
charge of his duties, he was damaged through the neglect of 

' the master, the latter would be liable for the injury, and that. 
if the master subjected his servant to dangers which he ought 
to provide against, he would be liable for any accident arising 
therefrom. 

In an elementary work of great merit, the author lays) 
down the doctrine that there can be no doubt that where a 
master has expressly promised to repair a defect, the servant 
can recover for an injury caused thereby, within such a pe- 
riod of time after the promise as it would be reasonable to al- 
low for its performance, and for an injury suffered in any | 
period which would not preclude all reasonable expectations 
that the promise might be kept. (Shearm. & Redf. Negl., | 

96.) 

: Where the defect is so glaring that with the utmost care 
and skill the danger is still imminent, so that none but a reck- 
less man would incur it, then if the servant will engage in 

. the hazardous undertaking, he must be considered as doing 
itat his peril. But if the defective machinery or appliances, | 
though dangerous, are not of such a character that they may 
not be reasonably used by the exercise of skill and diligence, | 
the servant does not assume the same risk. He is required to~, 
take and will be held responsible for the care incident to the 
situation in which he is placed, and whether he exercised that 
degree of caution is a fact for the determination of the jury. 
The timbers in the present case, though loose and not prop- 
erly fastened, had been used and were still being used, and 
the plaintiff might have supposed that by using care they 
would be entirely safe. He had brought their doubtful chay- 
acter to the attention of his superior, and had received a_ 
promise that the necessary repairs should be made. He had 
aright to presume that his master would be mindful of his 
rights, and would take the proper steps to secure his safety._ 

& The court, we think, erred in taking the case from the jury, 
and its judgment will be reversed and the cause remanded.¥ > 5. 
All the other judges concur, except Judge Vories, whois absent. 
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Tue Srarz or Missouri, Appellant, vs. Henry Reaxey, 
Respondent. 

1. St. Louis court of appeals—Appeal from in criminal cases.—In cases of felony 
the State may appeal to the Supreme Court from a decision of the St. Louis 
Court of Appeals. The statute touching appeals of the State from the trial 
court (Wagn, Stat., 1114, 3 14), has no application to such appeals. 

2. Indictment —Averments necessary under the practice act—A clear substantive 
charge constituting the offense set forth in an indictment, is as necessary un. 
der the present practice act as heretofore. 


Appeal from St. Louis Court of Appeals. 
McKee, McFarland § Alexander, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


The defendant was indicted for the killing of his wife, and 
was convicted of murder in the first degree. He appealed 
to the St. Louis Court of Appeals, and in that court the judg- 
ment was reversed, and the State has brought the case here. 

There are only two questions presented requiring our no- 
tice. The first is, whether the State is entitled to an appeal, 
and the second is, whether the indictment is sufficient. 

From the proceedings of the trial court the State is only 
permitted to take an appeal, where the indictment is quashed, 
adjudged insufficient upon demurrer, or where the judgment 
thereon is arrested. (Wagn. Stat., 1114, §§ 13,14.) But in 
the present case the State does not appeal frum the judgment 
or rulings of the circuit court where the trial was had. The 
appeal is from an appellate tribunal, to review questions of 
law determined in that court, and does not come within either 
the language or the purview of the statute. There is no 
statutory provision on the subject, and we must be guided by 
the constitution regulating appellate proceedings from the 
court of appeals to this court. 

By art. 6, section 12, of the Constitution, the right to ap- 
peal or sue out writs of error from the Court of Appeals to 
this court is given in all cases of felony. There is nothing 
to indicate that any restriction was intended as to any 
party. The just and reasonable conclusion is, that as the 
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Court of Appeals is an appellate court, any party may bring 
its proceedings here for review, whenever a case occurs in 
which an appeal or writ of error is allowed. 

The indictment charges that the defendant “did feloniously, 
willfully, deliberately, premeditatedly, on purpose and of his 
malice aforethought, make an assault in and upon the body 
of his wife, Eliza, with a stick or cudgel of some kind un- 
known to the jurors, and with his opened right hand, the 
same being deadly weapons, which the defendant then and 
there held in his hand or hands, to, at and against the said 
Eliza, he, the defendant, then and there felonionsly, willfully, 
deliberately, premeditatedly, on purpose, and of his malice 
aforethought, with said stick or cudgel of some kind unknown 
to the jurors, did strike, penetrate, bruise and wound the 
said Eliza in and upon the right side of the forehead, imme- 
diately over the right eye, fracturing the skull of the said 
Eliza with said stick or cudgel, and in and upon the throat 
with his said opened right hand seized, choked, suffocated 
and strangled her the said Eliza, thereby giving her, the said 
Eliza, then and there, with the said stick or cudgel of some 
kind unknown to the jurors, and with his opened right hand, 
as aforesaid, by means of striking, penetrating, bruising, 
choking, suffocating, strangling and wounding the said Eliza, 
two mortal wounds in and upon the right side of the forehead, 
immediately over the right eye, and in and upon the throat 
of her, the said Eliza, of which said mortal wounds from the 
said stick or cudgel and from the said choking or strangling 
her with the said right hand, the said Eliza then and there,” 
ete. 

It would be difficult to conceive of an indictment more il- 
logically or inartistically drawn. Not only is the grammati- 
cal construction bad, but what properly should be two dis- 
tinct averments or counts is so commingled as to become al- 
most unintelligible. Pleaders should be more careful, and 
pay some attention to the prescribed forms which have grown 
up and become familiar to the profession. 
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The literature of judicial proceedings should not be en- 
eumbered with such incongruities, which may easily be 
avoided by consulting established precedents. It has become 
too much the prevailing belief to suppose that our liberal 
practice act in criminal cases will cure almost every defect, 
but this is a mistake. A clear substantive charge, constitut- 
ing the offense, is as necessary now. as it ever was. It is un- 
necessary to comment on the impossibility of the defendant’s 
holding his open right hand in his right hand. For if we 
concede that notwithstanding the inartificial manner in 
which the allegations in what is really the first count are 
presented, they may be regarded as substantially good, still 
we think the second charge is fatally defective. 

The averment is, that Eliza came to her death by being 
choked, suffocated and strangled by the defendant, but it is 
not alleged that these acts were committed willfully, deliber- 
ately and premeditatedly, so as to make the killing murder 
in the first degree. The evidence, which was wholly circum- 
stantial, showed that if the deceased was murdered there were 
as strong reasons for finding that she was choked or strangled, 
as there was for believing that she was killed with a stick. 
On which charge the jury based their verdict cannot be told. 
If it was on the second, the indictment would not support 
the verdict for murder in the first degree. Again, the count 
is inconsistent and uncertain. It charges that the defendant 
in and upon the throat with his opened right hand, seized, 
choked, suffocated and strangled the deceased, thereby giving 
her then and there, with a stick or cudgel of some kind and 
with his open right hand, by means of striking, penetrating, 
choking, strangling, etc., the deceased two mortal wounds in 
and upon the right side of the forehead, immediately over 
the right eye and in and upon the throat, of which mortal 
wounds from the stick or cudgel, and from the choking or 
strangling, she died. 

It is difficult to perceive how, by means of choking or 
strangling, the defendant perpetrated the offense with a 
stick or cudgel, as alleged in the first charging part, or that 
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with his open right hand, by means of striking, penetrating, 
choking and strangling, he made two wounds on the right 
side of the forehead, over the right eye, or upon the throat. 
But it is useless to continue the analysis further. The in- 
dictment is so defective and is so palpably wanting in that 
certainty which should always characterize the administration 
of criminal justice, that there is no principle upon which it 
can be sustained. 

The Court of Appeals reversed the conviction, and remanded 
the cause, and we think its judgment was correct, and it 
will be affirmed. Judges Napton and Sherwood concur; 
Judges Vories and Hough absent. 


Joun M. Dantets, Defendant in Error, vs. Sr. Lovis, Kansas 
Crry anp Norruern Rairoap Company, Plaintiff in 
Error. 


1. Corporations—Damages—North Mo. and Mo. Kans. § Tex. R. R. Compa- 
nies—Latter company not subject to corporation damage law.—By its pur- 
chase, on the 5th day of February, 1872, of the property, “privileges, rights 
and franchises” of the North Missouri Railroad, under the act of March 24th, 
1870 (Adj. Sess. Acts 1870, pp. 90,91, 3 21), The Missouri, Kansas & Texas 
Railroad assumed the obligations and liabilities imposed and obtained the 
rights conferred on the former company by the charter amendment of February 
18th 1865, (Sess. Acts 1865, p. 89, 33 1, 2) and was not subject to the corpo- 
ration damage law. (Wagon. Stat., 310-11, 3 43; See State ex rel. vs. Greene 
County, 54 Mo., 540.) The legislature, by the corporation law, did not attempt 
to repeal the charter of the North Missouri Railroad Company. Whether it 


had power to do so, guerre. 
Error to Audrain Circuit Court. 


Wells & Blodgett, for Plaintiff in Error, cited Gorman vs. 
Pac. R. R., 26 Mo., 441; Sloan vs. Pac. R. R. 61 Mo., 24; 
Sly vs. Penn. R. R. Co.. 65 Penn. St., 209; Campbell vs. 
Marietta & Cin. R. R., 23 Ohio St., 188-9; Tomlinson ve. 
Branch, 15 Wal., 465; Phil. & Wilm. R. R. vs. Maryland,.10 
How., 376; State ex rel. vs. Greene Co., 54 Mo., 540. 
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W. O. Forrest, with Daniel Brothers, for Defendant in 
Error. 


I. Plaintiff in error was subject to the rule of damages as 
fixed by its own charter. (Wagn. Stat, 310, § 43. ef seg.; 
Bae. Abr., vol., 2, Title Corporation, p. 452; Beatty vs. 
Marine Ins. Oo., 2 Johns., 109; Ruggles vs. Collier, 43 Mo., 
375, and cases cited.) 

II. Plaintiff in error did not, and could not, by the convey- 
ance mentioned in the record, acquire any of the corporate fran- 
chises of the North Mo. R. R. Co., so as to change or alter its 
duties or liabilities, as imposed and fixed by its own charter, 
(Bac. Abr., vol. 2, p. 489; Stewart vs. Jones, 40 Mo., 140; 
Ohio ex rel. vs. Sherman, 22 Ohio St., 428; Coe vs. Col. Pig. 
& Ind. R. R. Co., 10 Ohio St., 378; Atkinson vs. The M. 
& ©. R. R. Co., 15 Ohio St., 33, e¢ seg.; Campbell vs. M. & 
CO. R. R. Co., 23 Ohio Stat., 168.) 


Napron, Judge, delivered the opinion of the court. 


This was an action for damages under section 438 of the - 
2nd article of the general corporation act. (Wagn. Stat., 310.) 

It is unnecessary to state the details of the petition and 
answer, or the instruction, verdict and judgment for the 
plaintiff, as the only question is, whether the defendant is 
subject to all the duties and liabilities imposed on railroad 
corporations by the 43d gection above referred to. The facts 
necessary to an understanding of the point in controversy 
were agreed on, and are substantially these: 

The North Mo. R. R. Co. was incorporated in 1851, and 
the charter was amended in 1853, and again by an act of 
February 18, 1865.. By this last act, which it is agreed was 
duly accepted by thecompany, the following provisions were 
made: 1. “When any part of said N. M. R. R. now construet- 
ed, or to be constructed, passes through any improved lands, 
it shall be obligatory on said R. R. Co. to fence each side of 
said road with a good, lawful fence of rails or posts and 
plank, and after the lands are so fenced, the fence shall be 
maintained aud kept in good order at the expense of the 
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owner of said lands; and should the owner neglect to keep up 

said fence and keep gates closed, and stock belonging to 

the owner of said lands should be killed in consequence 

thereof, the said R. R. Co. shall not be liable for the killing 
of stock where the road has been so fenced at the expense of 
the company.” 2d. “When any portion of said road or its 
branches, now constructed, or to be constructed, shall pass 
through unimproved lands, the N. M. R. R. Co. shall not be 
required to fence such lands; but in the event of stock being 
killed by the carelessness of the running of trains by said com- 
pany, it shall be required to pay the full valne of said stock, 
and where stock shall not have been killed by carelessness in 
running trains of said company, it shall pay one-half of the 
value of all stock killed, and the carcasses of all animals 
killed shall belong to the owner of the animals killed; but 
when full compensation is made, the value of the carcass shall 
be credited, and only the actual loss paid.” 

On the 1st of October, 1868, the N. M. R. R. Co. borrowed 
four millions of dollars, and to secure the payment thereot 
executed a mortgage of the road, and all the privileges, fran- 
chises, powers, etc., belonging to said corporation, to Hum- 
phreys and Vail, trustees. Default being made in the pay- 
ment, on the 26th of August, 1871, the trustees advertised 
the road and sold it, in accordance with the mortgage, to one 
Jessup. It is agreed that the N. M. R. R. Co. had the power 
and authority to borrow money and to mortgage and convey 
the railroad and all its property, rights and franchises, etc., 
to secure the payment of any sum so borrowed. 

On the 2d day of January, 1872, the St. Louis, Kansas City 
and Northern Railway Company was duly organized under 
the general laws of the State. This last company, the pres- 
ent defendant, was authorized to build a road in the city and 
county of St. Louis, from North Market, the then terminus 
of the N. M. R. R., to Plum street, and in the counties of 
Clay and Jackson, from the terminus of the N. M. R. R., in 

Clay county, to the Union depot in Kansas City. The road 
was built, and on the 5th of February, 1872, the company 
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purchased from Jessup all the N. M. R. R., its privileges, 
rights, franchises, real estate and other property. 

This purchase was made under the authority of an act of 
the legislature passed March 24th, 1870, which provided that 
any railroad company organized in pursuance of the laws of 
this State, might lease or purchase all, or any part of a rail- 
road, with all its privileges, rights, franchises, real estate and 
other property, the whole or a part of which was in this State, 
and constructed, owned or leased by any other company, if 
the lines of the road or roads of said companies were continu- 
ous, or connected at a point within or without this State, up- 
on such terms as might be agreed upon, etc. ; provided that 
no such lease or purchase should be perfected until a meeting 
of the stockholders of said company or companies of this 
State, party or parties to such agreement, whereby a railroad 
in this State might be leased or purchased, should have been 
called by the directors thereof, at such time and place and in 
such manner as they might designate, and the holders of the 
majority of the stock of such company, in person or by proxy, 
should have assented thereto.” It is agreed that the purchase 
thus made was with the unanimous consent of the stock- 
holders of the St. Louis, Kansas City and Northern Railway 
Company. 

The question is ag to the liability of the defendant to dam- 
ages under the 43d section of the general railroad Jaw. 

The position of the defendant is, that all the rights, privi-- 
leges and franchises which were held by the N. M. R. R. Co. 
are now vested in the defendant, the St. Louis, K. 0. & 
Northern Railway Co., and that in operating the purchased 
road the defendant is subject to all the restrictions, and en- 
titled to all the benefits attaching to the N. M. R. R. compa- 
ny by its charter; in other words, that the defendant occu- 
pies the place of the purchased railroad, and must operate the 
road in conformity to the charter of the purchased road, and 
not under its own charter. On the other hand, it is contend- 
ed that the mere purchase of the franchises of another cor- 
poration does not affect the liabilities of the purchasing cor- 
poration under its own charter. 
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We are satisfied that, both on principle and authority the 
position of the plaintiff in error, the original defendant, is 
correct. 

Of course this opinion is based on the assumption that the | 
entire transaction was authorized by the legislature. In this 
case the mortgage of the road and its franchises, to secure the 
payment of the four million borrowed, was expressly author- 
ized by an act of the legislature, and the purchase by the 
new company, the present defendant, was also expressly au- 
thorized by legislative enactment. The interposition of Jes- 
sup in the transaction could not alter the essential character 
of the sale and purchase. By reference to the date it will be 
seen to have been merely nominal, and probably with a view 
to ascertain at what price the road could be bought. The 
object of the legislature was manifestly to keep alive the 
rights and duties of the old company and to transfer them to 
the new company, the purchaser. That the franchise was not 
intended to be resumed by the State is clear. The intent of 
the legislature then, must have been, as was observed by the 
U. 8S. Sup. Ot., in Tomlinson vs. Branch, 15 Wal., 465, “that 
such property was to be holden in the same manner, and sub- 
ject to the same rights as before. The owners of the prop- 
erty were to lose no rights by the transfer, nor was the pub- 
lic to lose any right thereby.” 

In the case of Sly vs. Penn. R. R. Co. (65 Penn. St., 209) 
the question is fully discussed, and the court conclude that, 
“the lessee of a railroad corporation must necessarily be bound 
by all the prohibitions and limitations contained in the char- 
ter of the lessor; and on the other hand must be held to be 
entitled to all their rights and franchises. The legislature, 
by authorizing another corporation to take such lease, have, 
by necessary implication, conferred them.” 

So, in the case of Campbell vs. Marietta & Cinn. R. R. Co., 
(23 Ohio St., 188) it was held that “it must be inferred that 
the legislature intended the purchasing company to succeed 
to the powers and privileges of the vending company, and to 
none other. The intrinsic, as well as the market value, of 
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such property, as a railroad, largely depends upon the rates 
which may be charged for transportation thereon. If the 
chartered rates follow the property, the contracting parties 
stand on perfect equality ; but if the value, or in other words, 
the inducement to contract, depend on the chartered privi- 
leges of the purchaser, the equality is not preserved, and 
especially would different companies, with different charters, 
occupy mnogu grounds as bidders for and purchasers of 
such property.” 

The same view was taken by this pee in regard to the 
effect of a consolidation of roads, declaring that the former 
rights and privileges adhered to the companies after consoli- 
dation. (State ex rel. vs. Greene county, 54 Mo., 540.) 

Upon the authority of these cases, if authority could be 
needed to sustain what would seem to be clearly deducible 
from the legislation on the subject, our conclusion is, that the 
defendant cccupies the same position as the N. M. R. R. Co. 
would, if the suit had been against such company. 

That the 43d section of the second chapter of the corpora- 
tion law, or the “double damage act,” as it is termed, is incon- 
sistent with the provisions of the charter of the N. M. R. R. 
Company, is obvious upon a bare examination of the two 
provisions. Both are doubtless designed to effect the same com- 
mon object, both are strictly police provisions, but the means 
of protection to life and property in the two cases is quite 
different. It follows, that, until the legislature shal] adopt 
a different mode from that adopted in the charter, the pres- 
ent company occupying the place of the old one, is subject 
only to such penalties as are prescribed in the N. M. R. R. 
charter. The 43d section was not made applicable to the N. 
M. R. R. Co. The 48th section of the same law declares, 
that “all existing railroad corporations within the State, and 
such as may hereafter be chartered or formed, shall respect- 
ively have and possess all the powers and privileges contained 
in this chapter, and they shall be subject to al] the duties, 
liabilities and provisions herein contained, not inconsistent 
with the provisions of this charter.” A transposition of two 
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words in this section occurs in the printed statute, but it is 
obvious that this was a mere clerical erfor, or a mistake of 
the printer in punctuation. 

The legislature have not attempted to alter or repeal the 
provisions of the charter of the N. M. R. R. Co., in regard 
to damages for killing stock. The question whether the leg- 
islature has the power to change or repeal these provisions of 
the charter, although discussed in this case, is not presented. 
The legislature has not attempted to do so, and it would be 
going outside of the record to consider or decide such ques- 
tion now. 

The judgment must be reversed and the canse remanded. 
The other judges concur, except Judge Vories, who is absent. 


C. Evans, Plaintiff in Error, vs. Toe .Arcanvic AND 
Pactric Rartroap Company, Defendant in Error. 


1. Ra:lroads— Damages—Injury to a station agent—Private crossing— Employee 
—Negligence—Bell, failure to ring.—A station master to whom was given the 
charge and management of all the freight trains within his division, and on 
whom the special duty devolved of keeping the track clear of obstructions, 
while engaged in attending to his own personal affairs, was crossing the rail- 
way less than eighty rods from a public highway, and run over and injured by 
one of the trains. The engineer failed to ring the bell or sound the whistle. 
The court intimated that the regulation as to such signals (Wagn. Stat., 310, 
¢ 38) was designed for the benefit of persons crossing at the traveled road, 
and not to protect one crossing by a private path, and to apply to passengers 
or strangers and wayfarers, and not to employees. And the court held, that 
the station master was not merely an employee of the company, but, being its 
agent, having superintendence of the freight trains, he could not hold the com. 
pany responsible for the negligence of the engineer in failing to sound the bell 
or whistle; that if he wae not at the time acting as such agent, he was failing 
in his duty, and could not make his negligence the foundation of a recovery. 


Error to St. Louis Cireutt Court. 
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Thomas C. Fletcher, for Plaintiff in Error. 


‘The rule exempting the master from damages for injury 
to the servant by reason of negligence of a fellow-servant, 
applies only to those who are strictly fellow-servants in the 
same department of service, and not where the departments 
are so far independent as to have no privity with each othek 
(4 Mete., 59.) 

The Rohback case, (48 Mo., 187) is inapplicable here, 
His business was on the track, and he accepted the employ- 
ment with the attendant risks as a track repairer. Evans wag 
not paid for any risks, and his acceptance of them cannot be 
implied from the contract of hisemployment. As a wayfarer 
his presence on the track was not connected with the relation 
of master and servant, and he would therefore be entitled to 

maintain his action. (Gillshaunon vs. Stony Brook R. R. Co., 

10 Cush., 231; Fort vs. U. P. R. R., 2 Dill. C. C., 263; Al- 
bro vs. Agarvam Canal Co., 6 Cush., 76.) Were the case 
otherwise, the liability of the company would not be altered, 
since his injury was the immediate result of a violation ot 
law on its part, in failing to ring the bell and sound the 
whistle. 

It cannot avoid its responsibility even to an employee un 
der such circumstances, where the injury results from per- 
sonal negligence and the violation of an express statute. (24 
N. Y., 413; 6 Ky., 579; 46 Mo., 170; 59 Penn. St., 239.) 


J. NM. Litton, for Respondent. 


The plaintiff and the engineer were fellow-servants, be- 
cause they were both engaged in the common labor of trans- 
porting freight to and from that station. The same officers 
employed and were authorized to discharge them both. The 
special rules of the company made them fellow-servants. (Me- 
Dermott vs. Pacific R. R., 30 Mo., 102; Wonder Railroad vs. 
Baltimore R. R., 32 Md., 411; Col. & Ind. R. BR. vs. Arnold, 
81 Ind., 174; Wilson vs. Merry, 1 House of Lords, 8. & D., 
326; Wright vs. N. Y. OC. R. R., 25 N. Y., 562; Warner ve. 
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Erie R. R., 39 N. Y., 486; Hard vs. Vt. Cent. R. R., 32 Vt., 
480; Beaulieu vs. Portland Co., 48 Me., 291; Wiggett vs. 
Fox, 11 Exch., 832 ; Gillshannon vs. Stony Brook R. R. Co. 
10 Cush., 229; Chicago & Alton R. R. vs. Keefe, 47 Ill., 108; 
Boldt vs. New York Central, 18 N. Y., 482; Whaalan ve. 
Mad River & L. E. R. R.. 8 Ohio St., 249 ; Foster ve. Minn. Co. 
R. R.. 14 Minn., 360; Walter ve. Southeastern R. R., 9 Jur. N. 
§.,501; Morgan vs. Vale of Neath R. R. 5 B. & S., 570; Chi- 
eago & Alton R. R. vs. Murphy, 53 Ill., 336; Farwell vs. 
Boston & Wore. R. R., 4 Metc., 49; Slattery’s Adm’rs vs. 
Toledo & Wabash R. R., 21 Ind., 81.) 

The employment of plaintiff by defendant was at the time 
of the accident in full force and effect. The plaintiff was 
employed by the month and not by the day. The plaintiff 
had no special hours of service, nor could he claim that his 
labors for the day were over. In fact he ought to have been 
on the ground superintending the switching and fastening the 
switch as required by the rules. And it was incidental to 
plaintiff's occupation to go to and from his place of labor, 
and in doing so, to run the hazard of being injured by passing 
trains. (Shearm. & Redf. Negl., 112, § 88 ; Farwell vs. Boston 
& Worcester R. R., supra; Higgins vs. Han. & St. Joe k. 
R., 36 Mo., 482; Tunney vs. The Midland Railw. Co., L. R. 
10. P., 29; Bryden vs. Stewart, 2 McQueen, H. L. Cas., 30 
8. P. Patterson vs. Wallace, 1 McQueen, H. L. Cas., 748; 
Gillshannon vs. Stony Brook R. R., 10 Cush., 228; Gilman 
vs. Eastern R. R., 10 Allen, 224; Denver vs. Boston R. R., 
14 Gray, 466; Moss vs. Johnson, 22 Ill., 633; Ohio & Miss. 
R. R. va. Tindall. 18 Ind., 367; Boldt vs. N. Y. Central R. 
R., 18 N. Y., 482; Russell vs. Hudson River R. R.. 17 N. 
Y., 1834; Ryan vs. Cumberland and Valley R. R., 23 Peun. 
8t., 384; Shearm. & Redf. Negl., 134, § 109.) 

The plaintiff was not within the provisions of section 38, 
because the crossing or pathway at the western end of tlie 
depot, in the line of which he was standing at the time of the 
accident, was not a “ traveled public road or street,” and he 
was three hundred feet west of the crossing east of the depot, 
which was a country road. (See 6R.1., 212; 42 N. Y., 468.) 
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Napton, Judge, delivered the opinion of the court. 


The petition in this case alleged that on or about the 27th 
of September, 1872, between three and four o’clock. p. u., 
the plaintiff was crossing the track of defendant where the 
same was laid along and across a public street in the town of 
Cuba, in the county of Crawford, and at a point on said track, 
within 80 rods from the place where said railroad crossed a 
traveled public street of said town, and at a point within the 
limits of said town, less than 80 rods from the place where 
said railroad crossed a certain traveled public road and street 
of said town, and while crossing said track, the defendant, 
by carelessness, negligence, etc., and by their neglect to ob- 
serve the requirements and regulations in sneh cases made 
by the statute, and by their unlawful neglect to ring the bell 
at a distance of at least 80 rods from the place where said 
railroad crossed said traveled road, or to sound a steam whistle, 
etc., contrary to the provisions of the 38th section of the Gen- 
eral Statutes, ch. 63, unlawfully and wrongfully ran a car 
against the said plaintiff and knocked him down, ete., and 
injured him so as to require amputation of his leg, by which, 
etc. 

The answer denies, that the point where plaintiff was cross- _ 
ing wasa public street; denies that the place was within 86 
rods of a traveled highway; denies negligence ; denies the 
failure to ring the bell -as charged; in short, denies all the 
allegations of the petition, and asserts that plaintiff proxi- 
mately contributed to the injury received, and that he was a 
station agent, and a servant or agent of defendant. 

The replication admits that plaintiff was station agent, but 
alleges that this business only oceupied a few hours of his 
time, and that, at the time of the injury complained of, he was 
not acting in that capacity, and was attending to his own 
private business, and denies that he contributed to the injury 
received. 

At the trial, the plaintiff testified that he lived at Cuba; 
that he was struck by a railroad car, on the 28th of Septem- 
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ber, 1873, at Cuba; that the wheel of the car passed over his 
leg. He had been across the track to get his mail at the post- 
office ; did not see the cars approaching, nor hear them, and 
was struck by a freight train. This train was the one which 
hauled all the freight that was shipped at the station or to 
the station. He had at the time of the accident just left the 
depot and had crossed the track to go to the post office, and 
was returning to his house (which wason the sume side of 
the track as the depot) to get his dinner, when he was struck. 
He did not look to see whether any cars were approaching 
when he stepped on the track. He stepped on the track 
right in front of the cars. The men on the train could not 
see him; thecars were moving slowly. He jumped on the 
track on which the train was, from behind a box car stand- 
ing on the side track. 

This witness stated further, that there were two principal 
crossings of the road in the town of Cuba, one on the east, 
and one on the west of the depot. He was struck by the cars 
in crossing the western one. No bell was rung nor whistle 
sounded. The place where he was struck is called a street 
and it was sixty feet wide, and more people who.came to the 
depot, came over that place than any other crossing. 

It is impassable for wagons, being five or six feet below 
the surface, and a wagon could not cross there. People on 
horseback would cross there. The erossing had never been 
worked. The road crossing the track east of the depot 
is a county road, the two crossings being about 260 feet apart. 
The eastern crossing was used by wagons. 

This witness was at the station when the loeal freight train 
arrived, and remained there until he saw the engine, and 
some cars go ou west. He thought the whole train had gone 
and then went from the depot to the post office. But the 
witmess learned afterwards that the whole train had not left, 
and most of the cars remained at the station, and the engine 
took these cars out of the train aud went west up to the “frog” 
for the purpose of leaving two of them at the stock yard, for 

some stock that was to be’shipped at Cuba. The plaintiff 
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had ordered the cars to be brought from Franklin for thig 
stock. The engine had left these two cars on the side track 
and was backing down with one box car on the main track, 
to couple on to the rest of the train which remained east of 
the depot, when plaintiff was struck. This witness, who is 
plaintiff, jumped on the main track from the side track, from 
behind one of these cars left there. ‘The engine and some of 
the cars he had seen go on westward before he left the sta- 
tion and thought that the whole train had gone on. The en- 
gine and train that struck him was backing down and going 
eastward. 

This witness was station agent at Cuba. The duties ocen- 
pied only a part of his time. His salary was forty dollars 
per month. He was general agent of defendant at that point, 
He was defendant's agent for the sale of Jand at that point, 
He had no other regular business except station ageut or land 
agent. 

Theattention of the witness was then called to certain rules 
of thecompany, which he conceded had been received by him. 
These were: 

“No. 10. Switchmen and station agents will be heldstrietly 
accountable for the position of their switches, and must keep 
them locked on the main line, unless they are standing by 
the switch.” 

“No. 27. While waiting at the stations, conductors do such 
switching as may be reasonably required by station agents.” 

“No. 38. It is the duty of the conductor to report with 
his way bill and endorse thereon the names of all station 
agents who are absent from their offices, or who do not keep 
the same open at the time of the passing of passenger trains.” 

“No. 52. All station agents are required to be at their 
offices and keep the same open for the sale of tickets, thirty 
minutes previous to the usual and regular time for the pas- 
sage of passenger trains, and until passenger trains have 
passed.” 

. “No. 53. Station agents must not in any ease deliver freight 
to anyone until the charges upon the same have been paid 
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Agents receiving articles of freight, which have been dam- 

aged from any cause while in the possession of the company, 

must immediately report the same to the general freight 
nt.” 

“No. 54. Station agents will be held responsible for the 

ition and security of the switches. 

“No. 55. Station agents must use every means in their 
power, with men employed at their station, to aid in the 
speedy passage of trains. Conductors will promptly report 
any neglect or inattention on the part of agents or others, 
whose duty it is to aid in the passage of trains. Promptness 
in doing work at stations is enjoined upon all, in order to 


‘ enable trains to use as much of their time as possible in run- 


ning between stations.” 

“No. 56. Station agents will see that all cars on side tracks 
at their respective stations are so placed as to be clear from 
trains passing on the main track, and that they are so secured 
that they cannot be blown out on the main line.” 

No. 58. (This is in regard to way bills.) 

“No. 69. Agents having cars at their stations loaded and 
ready for trains, will notify conductor of first train to take 
them, ete.” 

“No. 71. All persons employed upon the road must give 
timely notice of any obstruction to the passing of a train. by 
exhibiting a red flag, or swinging a hat by day and a light by 
night, at least 120 rods distant in each direction. They will 
also notice all passing trains, and, when seeing a flag or other 
signal upon the front of au engine, must keep the main track 
clear, ete., ete.” 

“No. 73. In case of accident or delay of trains, the con- 
ductor may command the services of all persons connected 
with the road, ete.” 

This witness announced that these were the rules, but that 
he was not engaged in performing any of the duties called 
for by these rules when he received the injury. There were 
two passenger trains due at that station at 1:20 p.m, at the 
same time this local freight train, by which he was hurt, was 
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due there. A freight train was due there at 8:43 a.m. The 
express passenger train stopped there at 10:22 p.m. There 
was another passenger train which stopped there at 4:23 a, 
m., a freight train at 9:17 a.m., and another at 5:16 a.m. 
It was his duty to see that all freight received by the com- 
pany for shipment was duly shipped. 

The plaintiff then called L. H. Lewis, who stated that he 
saw the car run upon plaintiff. It was at a place which wag 
an open general thoroughfare for foot passengers, used almost — 
invariably by persons on foot passing from one part of the 
town to another. The town is about equally divided by the 
railroad passing through it. The population is 1000 or 1200, 
The crossing where plaintiff was struck is used by persons on - 
foot, and sometimes by those on horseback. The witness 
did not hear any bell rung on the locomotive, or whistle 
sounded, at or near the time of striking plaintiff. The wit- 
ness was in a position to have heard such bell or whistle, if 
either had been sounded. Plaintiff was coming from the 
post office and going towards his residence. The place where 
plaintiff was strnck was on the main track, at the crossing 
heretofore described. Wagons conld not cross there. 

And then witness stated that he was at the depot when 
plaintiff was struck ; that there was no bell rung or whistle 
blown. 

The above evidence has been almost literally copied from 
the bill of exceptions, because the court instructed that upon 
it the plaintiff could not recover, and therefore, it becomes 
important to set it out in detail. And the giving of this in- 
struction presents the only point in the case. 

It will be readily conceded by anyone who has had occa- 
sion to examine the adjudications in this country, or in Eng- 
land, that the liability of a master to a servant for an injury 
oceasioned by the negligence of a fellow-servant, involves 
questions extremely difficult of solution, and upon the solu- 
tion of which, courts of the highest authority have differed. 

What constitutes a fellow-service, is a point upon which 
the authorities are not agreed. 
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We have, however, in this case only to determine whether 
the position of plaintiff, as station agent of defendant, under 
the regulations prescribing his duties, constituted him a fel- 
Jow-servant of the managers of the freight train, by which 
he was injured. He was, as the evidence shows, and the re- 
gulations show, not merely their fellow-servant, but had en- 
tire control over them. He was, or onght to have been. in 
the actnal pertormance of his duties as station agent, when 
the accident occurred. He neglected the duties devolved on 
him by defendant, as he states, and whilst so neglecting them, 
the injury happened; and he claims, that by reason of his 
neglect of duty, and therefore, being not in the line of his 
employment at the exact time of the accident, he is not sub- 
ject to the rule, that one servant is responsible for the negli- 
gence of his fellow. The plaintiff claims that he was not act- 
ing as station agent at the time he wasinjured. He concedes 
he was such agent, and the regulations show that his business 
was to see to the freight trains, and that the main track was 
kept clear of obstructions. In short, under the regulations - 
which he is conceded to have received, he had the entire con- 
trol of the freight train by which he was injured. He was 
not so much a fellow-servant, as a superior, who had the right 
of control, and by failing to exercise this control, he was in- 
jured. \ 

The plaintiff bases his claim chiefly upon the exaction of 
the duty imposed on the company to have the bell sounded 
or the whistle blown on or near a public highway, which he 
was not crossing. The object of this statute is manifestly to 
protect persons passing on the road or highway; but the 
plaintiff was crossing the said road on a foot path, with which 
he was doubtless familiar, perhaps within the distance from 
the highway named in the statute. That the failure to ring 
the bell or sound the whistle, was negligence, is clear, but 
the question is whether this negligence gives any right of 
action to the plaintiff. It is not material in this case, whether 
such failure would confer upon a passenger on the highway 
aright of action for the neglect, nor indeed is it material 
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whether it would confer upon a stranger or wayfarer such 
right whilst at a point on the road where the highway or 
street did not cross. But the cases of Harty vs. Cent. R. R, 
Co., (42 N. Y., 469), and O'Donnell vs. Prov. & W.R. R. 
Co., (6 R. L., 211), and The People vs. N. Y. Cent. R. R, 
(15 Barb., 199) lead to the conclusion upon similar enact. 
ments, that the protection designed was for the benefit of 
persons crossing at the traveled road. The same conclusion 
was reached in regard to the construction of our own statute, 
(Rohback’s case, 43 Mo., 187.) 

It is not pretended that the plaintiff was traveling the high. 
way or any street, in the town where the railway crossed, but 
that he was on the road within the distance of 80 rods from 
such public crossing. 

In this case, the plaintiff having charge of the train which 
inflicted the injury upon him, was clearly not entitled to the 
protection provided for by this law. His duty required him 
to be at the place where this train could be controlled. That 
the failure to ring the bell as required by the statute, was 
negligence, is decided in the case of Karle vs. K. C., St. J. & 
OC. B. R. R. (55 Mo., 483); but that this negligence entitled 
the plaintiff to recover, was another question, depending on 
his position in regard to the road. In the case cited, the 
plaintiff was killed at the crossing of a street by the railroad, 
where he was crossing as @ mere wayfarer, and had no con- 
nexion whatever with the road. In the present case, the 
plaintiff, on his own showing, was an employee of the road, 
especially entrusted with the control of the train by which 
he was injured. He not merely neglected his duty under the 
regulations which he admitted to have received, but he reck- 
lessly placed himself in front of the locomotive which struck 
him, at a time and place, where, according to his own state- 
ment, no amount of care on the part of the engineer could 
have prevented the accident. He stepped from behind a car, 
right in front of a locomotive which was slowly passing, to 
take up some cars belonging to the freight train, not on a 
public highway, but on a path leading from the depot, across 
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the railroad, traveled by foot passengers, without looking 
either way to see whether cars were passing. Upon the ques- 
tion of contributory negligence alone, it might be held, that 
he had no right of action. But without passing on this point, 
it is clear that, being an agent of the company, and required 
bry the regulations to superintend the freight trains, he could 
not hold the company responsible for any negligence of the 
servants of the company, who were subject to his orders. He 
waa, as station agent, especially entrusted with the duty of at- 
tending to freight trains ; to see that they were loaded and un- 
loaded, and to see that they were properly secured on the side 
track or switches. That because he was neglecting this duty 
at the time the accident happened, he is entitled to claim 
the rights of a stranger, is too monstrons a proposition to be 
conceded. The liabilities of the company depend on his 
rights as an employee. His employment, as is conceded, in- 
volved the control of the train by which he was injured, and 
this concession alone exempts the defendant, and the court, 
therefore, properly gave the instruction complained of. 

Judgment affirmed. The other judges concur, except 
Judges Vories and Hough, who are absent. 


‘Oarrrat Bank, Appellant. vs. D. H. Armsrrone, al., 
Respondents. 


1. Promissory notes— Unauthorized alteration—Subsequent ratification—IJnstruc- 
tions—Failure to call attention of trial court to evidence—Burden of proof, 
ete,—In suit on a promissory note, where defendant pleaded a material and un- 
authorized alteration of the note without his knowledge, and plaintiff’s repli- 
cation denied such alteration of the paper, held, 1st, that, under the pleadings 
evidence showing defendant’s subsequent ratification of the change was in- 
competent, and that the instructions were not faulty, for ignoring such evi- 
dence; 2nd, that, aside from the state of the pleadings, the Supreme Court 
would not pass upon the legal effect of such evidence, in the absence of in- 
structions offered, directing the attention of the trial court to that question ; 
8d, that, under the pleadings, after the defendant had introduced testimony 
tending to show such unauthorized alteration, the burden was shifted upon 
plaintiff to show that the alleged alteration, at the _ it occurred, was made . 
by defendant’s authority. 
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2. Promissory note— Alteration putting on inguiry—Indorser not bound wher 
gleration was subsequent to his indorsement, unless, ete.—The indorser of 
note will not be held bound by a fraudulent alteration made subsequently to 
his indorsement, unless through negligence the instrument has been go loose, 
ly drawn as-to easily admit of alteratién, and in a manner not calculated to 
place a man of ordinary prudence on the alert. But where no blank space 
was left unfilled, and the rate of interest was, after indorsement and without 
the knowledge of the indorser, inserted by interlineation in ink of a different 
color from that employed in the remainder of the note, it was held that the 
instrument upon its face bore such indications as should have excited sus. 
picion and provoked inquiry; and that under such circumstances the indorser 
was not bound. 

38. Jnstructions commenting on evidence improper.—The court errs in giving an 
instruction commenting upon the eVidence, ex. g. selecting certain portions 
of it, and informing the jury that that portion has a tendency to establish a 
controverted point. 

4. Promissory notes-Alteration made without fraud, ete—Effect on prior indor- 
ser.—The mere fact, that the alteration of a note is not made fraudulently, nor 
for the purpose of changing its legal effect, will not change the rule as to 
the liability of a prior indorser. 

5. Objections to testimony not stating the ground thereof.—Objections to testimony 
not setting forth the grounds on which they are based, cannot be assigned for 
error, 
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Spies, 44 Id., 23. 
Suurwoop, Judge, delivered the opinion of the court. 


Action on two promissory notes, made by defendant, Mur- 
dock, under the name and style of Murdock & Dickson. dated 
respectively, September 15th and 17th, 1873, each for $5000, 
the first payable 90 days, and the second 60 days after date, 
to the order of defendant, Armstrong, and by him endorsed 
in blank. The notes are precisely alike with the above noted 
exceptions, and the following is a copy of one of them, as 
presented in the court below. 


$5000. 
St. Lonis, Sept. 17th, 1878. 
Sixty days after date we promise to pay to the order of 


David H. retin, Five Thousand Dollars, at Capital 
With interest at 10 per cent. per annu maturity. 
Bank, St. Louis, Mo. Value received. ee 


No. Murdock & Dickson. 
Due 
The petition contained two counts, each based on one of 

the notes. The notes were printed forms, but had no blanks 
for the rate of interest. With the exception of the words 
in these notes, which I have italicized, the residue were in 
print. By consent of parties, the original notes are before 
us, and it is plain to even casual observation, that the entire 
line in reference to interest, was written with ink of a dif- 
ferent color, from that with which the legitimate blanks of 
the notes werefilled. And the interest clauses in addition to 
that are written above the line, and in such a way as to be 
obvious to inspection. 
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Judgment by default was taken against Murdock. 

Armstrong answered, admitting the genuineness of his en- 
dorsement ; but alleging as special matters of defense, that 
the notes had been altered without his knowledge, authority, 
or consent, by inserting therein the words: “ With Int. at 
10 per cent. per annum after maturity.” 

The reply of the plaintiff denied the new matter contained 
in the answer. 

There was a trial by jury, resulting in a verdict and judg. 
ment for the defendant. 

There was some conflict of testimony. but the evidence 
tended strongly to establish the defendant’s allegation that 
the notes had been subjected to an unauthorized alteration 
by Osborne, the book keeper of Murdock, at the request of 
the latter, after they had been put into circulation. 

And there was testimony tending to show that the alleged 
alteration took place, after the notes had passed into the hands 
of the plaintiff, and while the notes were in the custody of 
its cashier ; and that the act was done in the presence of that 
officer; and there was testimony of a contrary effect. And 
there was testimony also, tending to show that the defend- 
ant had never seen the notes after endorsing them, until suit 
brought; and there was testimony of an opposite character, 
to the effect that defendant had seen and examined one or 
both of the notes; and that some weeks thereafter he had 
promised to pay them, remarking that the bank was amply 
secured, and was getting ten per cent. interest for its money. 

The court refused all the instructions asked on behalf of the 
plaintiff, ten in number, and gave the following instructions 
on the part of the defendant : 

“1st. The court instructs the jury that if they believe from 
the evidence in the cause that the promissory note, dated 18th 
September, 1873, read and shown to the jury in the case, was 
made by the defendant Murdock, and endorsed by the de- 
fendant, Armstrong, and delivered by him to his co-defend- 
ant, Murdock, for the purpose of enabling Murdock, the 
maker, to raise money thereon for his own use; and if they 
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shall further believe from the evidence that after the defend- 
ant Armstrong had so endorsed and delivered said note to 
said Murdock, the words and figures, “with interest at 10 per 
cent. per annum after maturity,” now appearing in said note, 
were written therein without the knowledge, consent or au- 
thority of the defendant Armstrong, by said Murdock, or by 
any agent or clerk of his, whether done in the presence of 
any ofticer or agent of plaintiff, or not, and whether with or 
without the knowledge of the plaintiff, the verdict should be 
for the defendant Armstrong on the second count.” 

“9d. The court instructs the jury that if they believe from 
the evidence in this case that the promissory note, dated 17th 
September, 1873, read and shown to the jury in this case, 
was made by the defendant Murdock, and endorsed by the 
defendant Armstrong, and delivered by him to his co-defend- 
ant Murdock for the purpose of enabling the maker to raise 
money thereon for his own use; and if they shall further 
believe that after the defendant Armstrong had so endorsed 
and delivered said note to said Murdock, the words and figures 
“with interest at 10 per cent. per annum after maturity,” 
now appearing in said note, were written therein, and with- 
out the knowledge, consent or authority of the defendant 
Armstrong, by said Murdock or by any agent or clerk of his, 
whether done in the presence of any officer or agent of the 
plaintiff or not, whether with or without the knowledge of the 
plaintiff, the verdict of the jury should be for the defendant 
Armstrong on the first count.” 

“3d. The court instructs the jury that if they believe from 
’ the evidence that the provisions as to interest now contained 
in the notes read in evidence, and now sned on, were not con- 
tained in them at the time they were made by Murdock & 
Dickson, and endorsed and delivered by defendant Armstrong 
to defendant Murdock, but were inserted afterwards; then 
the burden of proof is not upon defendant, Armstrong, to 
prove that said provisions were so inserted without his au- 
thority ; but it is upon the plaintiff to prove that they were 
sv inserted with his authority; and that, therefore, if they 
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believe from the evidence in the ease that said provisions. 
were not contained in said notes at the time of their said en- 
dorsement and delivery by Armstrong to Murdock, but were 
inserted afterwards; then, unless the plaintiff has further es- 
tablished to their satisfaction, by a preponderance of the evi- 
dence in the case. that said provisions were so inserted by the 
direction, or with the authority of Armstrong, they should 
find against the plaintiff and for the defendant Armstrong. 

This case, in many of its essential incidents, is like that of 
Evans vs. Foreman (60 Mo., 449) decided at our last term at 
St. Joseph, in which numerous authorities were discussed. 
There the plea non est factum set forth special matter, to the 
effect that the defendant had signed the note as surety, and 
that after issue the instrament received an unauthorized altera- 
tion by the addition thereto of the words: “After due 10 per 
cent.” The reply alleged that the note, by mistake, was not 
drawn in accordance with the intention of the parties; that 
correction was made in conformity to such intention, and that 
defendant. when made aware of it, ratified the act. The evi- 
dence offered on either side tended to support the respective 
allegations of the pleadings; and we, applying the principles 
deduced, more especially from the authorities of our own 
State and those of Pennsylvania, gave approval to instrue- 
tions “embodying the theory that though the surety gave no 
prior authorization to the addition of the words, “after due 
10 per cent.,” yet, if having full knowledge of the alteration, 
he yielded assent thereto, this would be equally as binding as 
if consented to in the first instance ; and that in the absence 
of any such ratification, the note as to him was void.” 

But the marked and striking difference between that case 
and the one at bar is this, that in the former the snbject of 
subsequent assent was directly put in issue by the pleadings, 
pointedly presented in the evidence, and distinctly called to 
the attention of the jury in the instructions asked on behalf 
of both parties litigant. On the contrary, in the case before 
us no such issne.was raised or point made, in either of the 
above specified modes. But this case, as is conspicuously ap- 
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parent from the pleadings and evidence, and from the in- 
structions asked on either side, was commited to the hands 
of the jury on the sole inquiry whether the interest clauses 
«were inserted in said notes by the authority,” or “with the 
knowledge or consent of said Armstrong.” 

As this was the single theory on which the cause was tried, 
it is quite too late to raise the objection here, for the first 
time, that the 3d instruction given for the defendant is faulty 
in failing to instruct the jury on the point of subsequent as- 
sent or ratification. A party will not be permitted to try a 
cause on one theory in the trial court, and then insist for a 
reversal here, on the ground that the instructions given did 
not comport with a theory on which the cause was not tried. 
(Trigg vs. Taylor, 27 Mo., 245.) 

Bat in addition to that, as before seen, the reply denied 
that any alteration had been made in the notes. It was there- 
fore clearly incompetent for the plaintiff to show that de 
fendant had assented to something which its reply averred 
did not exist, viz, the alteration. It is not permissible for a 
party to introduce evidence to contradict the allegations of his 
own pleadings. (Bruce to the use of Pullis vs. Sims, 34 Mo., 
246.) And if evidence could not be legitimately introduced 
to controvert the averments of the plaintiff's own pleadings, 
clearly that party has no ground of complaint, if after such 
evidence is introduced, but for another and different purpose, 
the court of its own motion, and without request from either 
party, does not go further and instruct the jury as to the 
bearing that evidence would have upon an issue not raised 
by those pleadings. In other words, as the defendant alleged, 
“alteration” and the plaintiff “no alteration,” any evidence, 
and consequently any instructions, bearing on the point of 
subsequent ratification were wholly foreign to the case, as 
made by those pleadings. 

Our practice is extremely liberal, but would it not be lib- 
erality without a parallel to tolerate such a gross inconsist- 
ency as that of denying the existence of a fact on the one 
hand, and then on the other introducing evidence to disprove 
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the truth of such denial? And yet the position the plaintig 
assumes in reference to the instructions under discussion, jn. 
volves this precise inconsistency. And heré is the whole 
matter in a nut shell. Instructions should not be given up. 
less there is evidence on which to base them; but there cay 
be no evidence on which to base them if that evidence over. 
throws the pleadings of the party who introduces it. (Bruce 
to use of Pullis vs. Sims, swpra.) 

Had the reply of the plaintiff met the allegation made by 
the defendant, that the note had been altered, by confessing 
the alteration and avoiding it by the averment of ratification, 
an entirely different question would have been presented, 
But even then, in order to have the point discussed here, it 
would be necessary to ask appropriate instructions thereon, 
No instructions, however, were asked on this point by either 
party, so that if it had been put in issue by the pleadings, 
and evidence in conformity to the issue thus made, offered, 
still we could not consider it as the attention of the trial 
court was not called to the matter by requesting proper in 
structions covering the point. In no event, therefore, can 
plaintiff's objection to defendant’s third instruction be re 
garded as tenable_on the score of omitting the element of 
ratification. Nor can the instruction be held obnoxious to 
the charge that it misconceives the law as to the burden of 
proof. When the defendant had introduced testimony tend- 
ing to show that the notes sued on had been, after issue and 
without his authority, altered in the particular referred to in 
the answer, the burden was thereby shifted upon the plaintiff 
to prove that the interest clauses were inserted with his an- 
thority. Nothing can be plainer than this. 

We pass now to the consideration of the defendant’s let 
and 2d instructions. As they are alike they will be con- 
sidered together. They briefly assert the generally correct 
doctrine, that the unanthorized alteration of the notes in suit 
rendered them void, whether such alteration was made with 


or without the plaintiff's knowledge. 
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It is true there is a certain class of cases, where a party to 
anegotiable instrument permits it to be so loosely drawn as 
to render the addition of words enlarging his liability a mat- 
ter of comparative ease; and such instrument is negotiated 
before maturity, to an innocent purchaser for value; the 
maker will be held bound by the alteration, although fraudu- 
lently made, if made in such & manner as not to place a man 
of ordinary prudence on the alert; as for instance, where 
the blank for the sum to be inserted is not completely filled 
by the sum there inserted, but space is left for the easy ad- 
dition of other words, in a manner not provoking attention. 
This rule prevails in accordance with the maxim, a sound one 
alike in ethics as in law: “that where one of two innocent 
parties must suffer, that party must be the sufferer who gave 
occasion to the commission of the wrong.” (Trigg vs. Taylor, 
supra.) 

But manifestly that is not this case. Here, there was, as 
before stated, no blank left unfilled; unless that can be termed 
a blank which afforded sufficient space in which to interline 
other words. And besides, the words thus interlined were 
written, as before seen, in ink of a different color from that 
employed elsewhere in the body of the notes; and nothing, 
it would seem, but an entire disregard of the dictates of ordi- 
nary prudence could have induced the purchase of the paper 
im suit: so that, even if it be true that the notes were altered 
prior to their purchase by the bank, this cannot affect the 
question. The notes, on their face bore such indications as 
should have excited suspicion and provoked inquiry, (Horton 
vs. Bayne, 52 Mo., 531) and this in legal contemplation is 
tantamount to actnal knowledge. 

The doctrine that any alteration, however skillfully made, 
would avoid a note even in the hands of an innocent holder, 
was at one time asserted in this court. And so far was it 
pushed, that where the printed form of a note was duly filled, 
except that blanks were left for the rate of interest and the 
time when it was to accrue, and those blanks were, contrary 
to agreement, filled by inserting the words “ten,” and “date,” 
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but not in a manner to indicate any alteration, it was held 
that this avoided the note even in the hands of an innocent 
-indorsee before maturity, and for value. That doctrine wag 
announced in Washington Savings Bank vs. Ecky (51 Mo,, 
272.) It was a twin conception with that of Briggs vs, 
Ewart (51 Mo., 245), and as that case, which maintained a 
theory analogous to that of Washington Savings Bank vg, 
Ecky, was overruled in the recent one of Shirts vs. Overjohn 
(60 Mo., 305) which adhered to the principle of the maxim 
above quoted, the case of Washington Savings Bank vs. Ecky 
may be regarded as substantially repudiated, as indeed it 
ought to be, since it seriously endangers, if it does not oblit- 
erate the rule respecting the negotiability of commercial 
paper. 

Having considered the propriety of the instructions given 
on behalf of the defendant, we will now briefly examine the 
principles asserted in the instructions asked by, but refused 
to, the plaintiff. It is entirely unnecessary to encumber this 
opinion by copying them at length. Many of them, though 
perhaps otherwise unobjectionable, were guilty of the trans- 
parent fault, so often condemned by this court, of comment- 
ing on the evidence, ex. gr., selecting certain portions there- 
of, and informing the jury that the portion referred to had a 
tendency to establish a controverted point. Others of them — 
were erroneous as asserting that Armstrong would be bound 
notwithstanding the notes were altered without his knowl- 
edge or consent, previded such alterations were not frandu- 
lently made, or made for the purpose of changing the legal 
effect of the notes. | 

In the case of Evans vs. Foreman, supra, in considering 
this point, we remarked: “It has not been intended * * * 
to give any intimation as to what the effect would be, were 
the alteration purely accidental, or the result of a stranger’s 
spoliation. But it is designed distinctly to assert that if 
mistakes do arise in the preparation of written instruments, 
aside from the consent of all parties interested to the needed 
correction, the courts of the country alone can furnish 
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adequate redress ; and that we will not give sanction or coun- 
tenance to the attempts of an interested party to effect by 
his own hand the desired reformation ; as an honest blunder 
of this sort, if upheld in one instance, might necessitate sanc- 
tioning an alteration having that appearance, but which, from 
the infirmity of human testimony, might be grossly other- 
wise.” 

The above quotation, together with previous remarks, dis- 
poses of all questions necessary to be discussed in relation to 
the propriety of the refusal of the plaintiff's instructions, as 
all of the chief matters embraced therein, have been either 
directly or incidentally passed upon, and we have been unable 
to discover any error in such refusal. 

The fourth error complained of, is that the testimony of 
Armstrong and of Osborne was inadmissible to show that al- 
teration had been made in the notes, on the ground that a 
party to negotiable paper shall not be permitted to invalidate 
it. As to Osborne this objection is clearly not tenable ; and 
as to Armstrong, although a party to the instrament, no ob- 
jection was made to his introduction as a witness, but objec- 
tions were only made as to certain questions which were pro- 
pounded to him, after he came on the stand. But as the 
grounds of these objections were not stated, the overruling 
of the objections cannot, under our rulings, be assigned for 
error. It is, therefore, wholly unnecessary to discuss the 
question whether Armstrong should have been admitted to 
testify on the point referred to. 

Holding the foregoing views, we find that there is no er- 
ror in the record, and the judgment should be affirmed. 
Judge Vories absent. The other judges concur. 
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Iron Mountam Bank or Sr. Louis, Mo., Appellant, vs. Jony 
J. Murpoox anp Davip H. Armstrone, Respondents, 


1. Practice, civul—Instructions changing issues improper.—Courts do not possess 
the power to change by instructions the issues which the pleadings present, 
2. Instructions singling out certain facts improper.—An instruction is erroneous 
which singles out certain facts and directs a verdict, if they are found, regard. 

less of other facts at issue. 

8. Evidence—“Falsus in uno,” elc.— Testimony should not be disregarded, unless, 
etc.—An instruction that the jury may disregard the testimony of a witness who 
has sworn falsely, concerning any material fact in issue, should not be given, 
They cannot reject his evidence unless they believe that he has knowingly tes- 
tified to an untruth. 

4. Promusory note—Suit on—Interest clause, insertion of —Proof as to other notes, 
etc. —It is not competent, in order to show that a party to a note in suit, has 
authorized the insertion of a clause respecting interest, to show that he wasa 
party to other notes containing similar clauses. 

5. Evidence—Impertinent matter— Testimony as to—Impeachment of wilness.— 
A witness caunot be questioned in regard to impertinent matter in order to 
contradict him. 

6. Promissory note—Alteration—Insertion of rate of interest(— Question of altera- 
tion to be tried by the jury, when.—In suit against the indorser on a promissory 
note, the defense being an unauthorized alteration, it appeared that in the 
bottom line, at the end of the note, was the printed form “ for value received” 
without a printed blank following it, in which to insert rate of interest (Sic 
“with interest from —— at the rate of —— per ‘cent. per annum”); but 
that in the blank space, commencing on the line with and directly following 
the words “value received,” and running obliquely upward to avoid the sig- 
nature, were written, after the paper left defeudant’s hands, the words “with 
interest at the rate of ten per cent. per annum after maturity.” Nothing in 
the color of the ink used in the inserted clause, would readily excite suspicion. 
Ic was held that, although the note did not present a glaring case of altera- 
tion, yet enough appeared to authorize the court under appropriate instrue- 
tions to leave to the jury the question whether the note was altered in such a 
manner as to put the plaiutiff on inquiry at the time of his purchase. See 
Capital Bank v. Armstrong, anée p. 59. 

7. Promissory note—Alteration—Insertion of rates of interest— Liability of prior 
party—Case stated._In a case where a uote, framed ona printed blank, was com- 
plete at the time it left the hands of the party sought to be charged, but was so 
printed as to give an apparent authority to fill a blank space occupying the 
same position relative to the body of the note that an interest clause usually 
does, and the space left furnished ample room for inserting such clause, and 
the space was not filled in a way to attract observation, the court strongly in- 
clined to the opinion that the defendant would be bound to an innocent 


holder. 


Appeal from St. Louis Cirewit Court. 
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~~ Tron Mountain Bank of St. Louis v. Murdock and Armstrong. 
Slayback & Haeussler, for Appellant, cited Putnam vs. 
Sullivan, 4 Mass., 45; Zimmerman vs. Rote, 75 Penn. St., 
188; Nebecker vs. Cochrane, 48 Ind., 436; Ritter vs. Sing- 
master, 73 Pa., 400; 7 Mo., 231; Redlich vs. Doll, 54 N. Y., 
934; Rainbolt vs. Eddy, 34 kode, 440; Garrad vs. r 
67 Penn. St., 82; 43 Vt., 375; 53 Mo., 516; 54 Mo., 77; 
Whittemore vs. Obear, 58 Mo., 286-287; Gardiner vs. Har- 
back. 21 Ill., 180-31; Workman vs. Campbell, 57 Mo., 53- 
55; Speake vs. United States, 9 Cranch., 29; Smith vs. 
Crooker, 5 Mass., 540; Ball vs. Dunsterville, 4 T. R. 318; 
Barrington vs. Bank of Washington, 14 Serg. & R., 405; 
Stahl vs. Berger et al., 10 Serg. & R., 170-73; Shirts vs. 
Overjohn, 60 Mo., 305; Woolfolk vs. Bank of America, 10 
[Ky.] W. P. D. Bush, 504; Phelan vs. Moss, 67 Pa., [17 P. F. 
Smith], 59; Stedman et al., vs. Boone, 49 Ind. [15 Am. Law 
Reg. 91]; Bank of Sulina vs. Babcock, 21 Wend., 499; San- 
dusky vs. Scoville, 24 Wend. 115. 


Dryden & Dryden, with 4. Reese, for Respondents. 
SuEerwoop, Judge, delivered the opinion of the court. 


Suit ona negotiable promissory note which the defendant, 
Armstrong, is charged with having indorsed. The petition 
contains the usual allegations as to presentment, dishonor 
and notice. 

Though admitting the genuineness of his indorsement 
the defendant claimed in his answer, which was duly verified 
that the words “with interest at 10 per cent. after maturity” 
were, subsequently to his indorsement, and when the instru- 
ment was completed, inserted without his knowledge, con- 
sent or authority. The answer also contained the statutory 
general denial, as to dishonor, notice, ete. The reply was 
similar in its essential features to the one in the Capital bank 
against the same defendant, decided at the present term, the 
only difference being that the reply here was more emphatic 
in its denial of the alteration, alleging “that said new matter 
was untrue, and a mere pretext on the part of the defendant,” 


etc, 
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The evidence was to a certain extent conflicting. The 
plaintiff had a verdict and judgment. On appeal to general 
term there was a reversal, on account of which the plaintiff 
has appealed. 

1. In conformity with our previous ruling in the case above 
referred to, inasmuch as there was no issue made by the 
pleadings as to subsequent ratification by Armstrong, of the 
alleged alteration, the third instruction given at plaintiff's 
instance, must be held erroneous. It manifestly diverted the 
attention of the jury from that which was to that which was 
not in issne, thus defeating the very object which the law 
has in contemplation when requiring pleadings to be filed 
and a court does not possess the power to change by instrue- 
tions the issues which the pleadings present. (Moffat vs. 
Conklin, 35 Mo., 453; Camp vs. Heelan, 43 Mo., 591.) 

Our statute (Wagn. Stat., 1040, § 11) defines a trial as “the 
judicial examination of the issues between the parties.” Now, 
it is obvious, that a trial mnst fail in accomplishing its statn- 
tory purpose, when diverted to the examination of matters de- 
hors the record and foreign to the issues. 

2. The second instruction on behalf of the plaintiff was to 
the effect that if the interest clause was inserted, either be- 
fore or after Armstrong’s indorsement, and with his consent, 
this would warrant a finding in favor of the plaintiff. The 
serious objection to this instruction is, that while it may be 
correct as far as it goes, it is altogether too narrow in its 
scope. The other allegations of the petition, put in issue by 
the answer, as to whether the bank was the holder of the note, 
as to the presentation of the note for payment, as to its dis- 
honor, as to notice to defendant, ete., etc., are entirely ignored 
and lost sight of. And vetall these were controverted facts ; 
all necessary to be proven in order to a recovery. And this 
lack in the instruction was not supplied by any others. The 
instruction therefore was clearly violative of the principle so 
often asserted by this court, that an instruction is erroneous 
which singles out certain facts and directs a verdict, if they 
are found regardless of other facts at issue. (Hines vs. Mc- 
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Kinney, 3 Mo., 382; Sigerson vse. Pomroy, 13 Mo., 620; 
Clark vs. Hammerle, 27 Mo., 55; Mead vs. Brotherton, 30 
Mo., 201.) Instructions are equally faulty whether enlarg. 
ing or restricting the issues. : 

3. The first instruction asked and given for the plaintiff, 
that “if the jury believe from the evidence that any witness 
has sworn falsely in regard to any material fact in issue, they 
are at liberty to disregard his entire evidence,” should have 
been given, if given at all, in a different shape from that in 
which it was asked. It is not true as a legal proposition, that 
because a witness has honestly testified to that which is in 
point of fact untrue, therefore, the jury may reject the 
whole of his testimony. It is only where a witness has know- 
ingly testified to an untruth, that an instruction of this char- 
acter should be given. (Paulette vs. Brown, 40 Mo., 52, and 
cases cited.) The instruction, however, in the case betore us 
even if properly worded, would appear to have had little, if 
anything, whereon to base it. It is certain that such an in- 
struction shonld not be given in the ordinary routine of jury 
trials; and merely because there happens to be a conflict of 
testimony, such conflict by no means implies dishonesty of 
motive. The best citizens of the country, when called to the 
witness stand, frequently differ in their versions of the same 
facts ; but yet this alone should furnish no basis for impugn- 
ing their purity of purpose, or denouncing them as wholly 
unworthy of belief. 

4. The fourth instruction, asked by defendant, should have 
been given. The simple fact that the defendant was the in- 
dorser of four other promissory notes, containing interest 
clauses, did not tend in the slightest degree to show that he 
had authorized the insertion of a clanse respecting interest 
in the note in suit. These notes should not have been ad- 
mitted, or if improvidently admitted should have been ex- 
cluded, as asked by the instruction referred to. For it isa 
rudimentary principle that “the evidence must correspond 
with the allegations and be confined to the point in issue.” (1 
Green]. Ev., §§ 50, 51, 52. p. 448.) Were the rule otherwise, 
litigation would be interminable, by reason of the introdue- 
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tion of collateral issnes. This evidence was received very 
doubtingly by the trial court; but we think it should have 
been, for the reasons given, altogether rejected ; and it cer- 
tainly could not be received for the purpose of discrediting 
Armstrong, who had been interrogated on the subject. A 
witness cannot be questioned as to an impertinent matter in 
order to contradict him. (Harper vs. I. & St. L. Railroad 
Co. 47 Mo., 567; 1 Greenl. Ev., § 449.) 

 §. In reference to the note in suit, the evidence tended to 
show that at the time of its transfer to plaintiff, it was in the 
same condition as now, and there was nothing impeaching the 
bona fides of such transfer. It was shown, however, on the 
part of the defendant, that after his indorsement was made 
and the note redelivered to Murdock, the maker, the interest 
clause was inserted in the absence and without the authority 
of Armstrong, by the book-keeper of Murdock, at the instance 
of the latter. The clanse respecting interest is in the same 
handwriting as the body of the note, all having been written 
by the book-keeper, who testified that after the note had been 
signed by Murdock & Dickson and indorsed by Armstrong, 
witness wrote the words mentioned in an oblique direction 
in order to avoid writing over the “D” in the name of Dick- 
son. The original note is before us, and although there was 
some variance of opinion as to whether the words in question 
were written with different ink. we have been able to dis- 
cover, in regard to any difference in the color of the ink em- 
ployed, nothing which would readily excite observation. Tiris 
note does not present a glaring case of alteration like that in 
the case of the Capital bank, supra; for there the alteration 
was in ink of a different color ; was in short an interlineation 
patent to even casual observation. If the note, althongh com- 
plete at the time it left Armstrong’s hands, had been so loosely 
filled, in respect of the principal sum mentioned therein, asto 
easily admit of enlarging the liability already imposed by the 
instrument, and ina manner calculated to baffle prudence in 
its ordinary manifestations, no hesitancy would be felt in assert- 
ing, in accordance with our more recent adjudications, the un- 
doubted liability of the indorser to an innocent purchaser. 


we 


76 ST. LOUIS. 


Tron Mountain Bank of St. Louis v. Murdock and Armstrong. 


And the same line of remark, we regard applicable in the 
present instance. If the instrument was really complete, but 
was so carelessly printed as to give an apparent anthority to 
filla blank space, occupying the same relative position to the 
body of the note that an interest clause usually does, we 
strongly incline to the opinion that if this space furnished 
ample room, and was not filled in a way to attract observa- 
tion, the indorser would be bound to an innocent holder, 
And in either of the cases instanced, the matter is for the 
jury under app?opriate instructions. The blank being con- 
sidered is unquestionably not an ordinary interest blank, 
which is usually printed thus, “with interest from——at—— 
per cent. per annum.” If there was such a blank here, it 
would carry on its face, so far as concerns an innocent pur- 
chaser, conclusive authority for filling the spaces thus left, 
regardless of the question whether such spaces were filled with 
the adroitness incident to practiced penmanship or otherwise, 
and hence no difficulty would be experienced in the proper 
disposition to be made of the point. If the space left had in 
lien of the words it now contains, been filled with these, “and 
one hundred dollars additional after maturity,” no one would 
doubt that the purchase of such an instrument could not be 
sanctioned without at once breaking down all existing bar- 
riers between negligence on the one hand and prudence on 
the other. But there would seem to exist a certain degree 
of appositeness in the insertion of words in the usual place 
allotted to them, of the same import as those constituting 
the alleged alteration, when no degree of appositeness could 
be affirmed of words of the tenor and effect used above, by 
way of illustrating an extreme case. And the reason for dis- 
tinguishing the real from the hypothetical case must be ob- 
vious. In the latter, the insertion, in an unusual place, of un- 
accustomed words, should give the alarm to prudence, and 
put caution on the alert. But in the former case it would 
scarcely seem probable that apprehension should be awakened 
by inserting words which accompany as a usual incident 
those which compose the body of the note, if such words are 
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apparently inserted contemporaneously with the residue of 
the written words of the note, and not in a manner provoca- 
tive of inquiry. 

These considerations induce the belief before expressed, 
that the matter of the alteration of the note, and the question 
whether, if altered, it was done in such manner as to chal- 
lenge investigation when purchased by the bank, can be ap- 
propriately committed to the triers of the facts, with proper 
instructions. The same may be said respecting the question 
of ratification, in relation to which we refer to our recent de- 
cisions of Evans vs. Foreman (60 Mo.. 449.) and German Bank 
vs. Dunn, post, p. 79, and also to the following authorities, 
enunciating the same doctrine. 2 Greenl. Ev., § 66; Sto. 
Agency, 8 ed., §§239, 445 and notes; Pal. Agency (by Dun- 
lap) 171, and cases cited; 1 Pars. Cont., 101. 

For the reasons heretofore given, the judgment of general 
term, reversing that of special term, is affirmed. Judge ' 
Vories absent. The other judges concur. 


Tue Srare or Missouri, ew rel. Crry or Relator, v8. 
A. J. Ferevson, Treasurer of Randolph County, Respon- 


dent. 


. Railroad machine shops, assessments on—Consiruetion of act of March 27th, 
1875.—The act of March 27th, 1875, in relation to payment of assessments 
on branch railroads and machine shops (Sess. Acts 1875, p. 128) does not 
govern cases of money collected on assessments made prior to the passage of 
the act; (as, where assessment was made prior thereto on machine eres in 
the town of Moberly). 

2. Legislative acis should have prospective operation.—A prospective operation 
should always be given to legislative enactments, unless a different intent is 


clearly shown. 


Petition for Mandamus. 
Priest, for Relator. 


ST. LOUIS. 


State, ex rel v. Ferguson. 


Hockaday, ti’y Gen’l, with J. R. Christian, for Respon- 
dent. 


Waenerr, Judge, delivered the opinion of the court. 


The relator asks this court to issne a writ of mandamns 
against the defendant, who is treasurer of Randolph county, 
to compel him to pay over a certain sum of money in his 
hands, which he claims belongs to the State revenue. 

From the record it appears, that in 1872 the city of Mo- 
berly issued its bonds to the amount of sixty-two thousand 
dollars, to aid and assist the St. Louis, Kansas City and 
Northern Railway in the erection and building of their ma- 
chine shops in said city, and the money now in the hands of 
the county treasurer arose from assessments made on the 
machine shops for State taxes, prior to the act of March 27th, 
1875. 

The only question is, whether that act is to be construed 
as having an exclusively prospective operation, or whether it 
was intended to apply retrospectively. The act (Sess. Acts 
1875, p. 128) is amendatory of section 55 of the railroad cor- 
poration law, and provides, that, “in all cases hereafter, when 
a railroad or branch railroad or machine shop in this State, 
shall be built in whole or in part by subseriptions to its capi- 
tal stock by counties, cities or townships, the proceeds of all 
State or county taxes levied upon such railroad company, or 
branch railroad, or machine shops, or the property thereof, 
shall be paid into the treasury of the counties where collect- 
ed, and the county treasurers shall apportion the same ac- 
cording to their several subscriptions, to sneh counties, cities 
or townships so subscribing stock, until the whole amount of 
said subscription is refunded to them.” There is a proviso 
extending the terms of the act to all machine shops built in 
connection with railroads. 

The well-known rule of construction is, to always give leg- 
islative enactments a prospective operation unless a different 
intent is clearly shown. But there is no room for resorting 
to or invoking any principle of construction in this case. The 
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act is perfectly plain, and is susceptible of but one meaning. 
It applies to all cases after its paseage ; but does not in any 
way pretend to interfere with or change any rights that had 
accrued previous to its taking effect. 

The writ must be denied. All the other judges concur, 
except Judge Vories, who is absent. 


German Bank, Appellant, vs. Saran E. Donn, ef al., Re- 

spondents. 

1. Note—Alteration—Fraud—Materiality—Subseqnent assent, etc.—After a note 
was complete, in the absence,and without the authority or knowledge of the 
maker, the name of the payee was by the holder erased, by drawing a pen 
through it, and inserting in different ink, but apparently in the same hand- 
writing, his own name; and it appeared that the note was in fact made for his 
benefit, and there was no evidence that the erasure was made with any sinister 
or fraudulent motive. Held, that although the alteration may not have been 
material or fraudulent, or opposed to the will of the maker, yet it operated to 
discharge him, and that proof showing that he afterward saw the note and 
made no objection, coupled with testimony that his attention was only di- 
rected to the signature, was not sufficient to establish his sanction of the al- 
teration. (See Evans vs. Foreman, 60 Mo., 449, and Capital Bank vs. Arm- 


strong, ante, p. 59.) 
Appeal from St. Louis Cirewit Court. 
Finkelnburg & Rassieur, for Appellant. 


The general rule regarding alteration in a material part of 
a bill or note does not include the change of the name of the 
payee. (Trigg vs. Taylor, 27 Mo., 245; see also, Hunting- 
ton vs. Finch, 3 Ohio St., 445; Broughton vs. West, 8 Ga., 
248.) And the alteration being an immaterial one, and for a 
lawful purpose, and with no improper motive, appellant is 
entitled to recover. (Lubbering vs. Kohlbrecher, 22 Mo., 
596; Haskell vs. Champion, 30 Mo., 138; State vs. Dean, 


48 Mo., 464.) 
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A. M. Thayer, for Respondents. 
Suzrwoop, Judge, delivered the opinion of the court. 


This is a proceeding, having for its object the subjection of 
certain land, in which Mrs. Dunn, the chief defendant, has a 
separate estate, to the payment of two promissory notes for 
$536.45 each, payable respectively in 60 days, and in 4 months 
atter date, to W. B. Harris & Co., which name, after the notes 
were signed and completed, and in the absence and without 
the knowledge of Mrs. Dunn, was erased by drawing the pen 
through it, and inserting in different ink, but apparently in 
the same handwriting, the name of “Chas. E. Kircher,” the 
teller of plaintiff, for whose benefit the notes were made, in 
consequence of a worthless check drawn by Harris & Co., and 
which check the bank in whose favor it was drawn was com- 
pelled to pay. 

There was no evidence that the name of Harris & Co. was 
erased and that of Kircher substituted with any sinister or 
fraudulent motive; nor was there any evidence on the other 
hand showing any authority from Mrs. Dunn to make the 
substitution referred to. The alteration was made, as before 
stated, after the notes were complete by erasing the name of 
one payee and substituting that of another. This was done 
in the absence and without the authority of Mrs. Dunn, and 
in the presence and at the instance of the attorney of the 
plaintiff. The testimony of a member of the firm of Harris 
& Co., who, acting for his firm, made the alteration, as well as 
the testimony of the husband, place the matter in a very clear 
light; and their testimony to the effect above stated, is 
strengthened, not only by the testimony of Mrs. Dunn, but the 
face of the note itself, which clearly shows that the name of 
the new payee was written with ink of a different color from 
that which filled the body of the note, and was used to write 
the name of the original payee. It is urged, however, by 
plaintiff that the alteration was not a material or fraudulent 
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one, as it did not thwart the intention of the maker, as that 
intention found its consummation and fulfillment in making 
the plaintiff whole in respect to the worthless check, and that 
the alteration was only tantamount to an assignment by Har- 
ris & Co. to the bank. On this point it is sufficient to say, 
that this court in two very recent decisions (Evans vs. Fore- 
man, decided at St. Joseph, and Capital Bank vs. Armstrong, 
decided at this term) have held to what we deemed the wiser 
and safer doctrine ; that of “ preventing fraud even in its in- 
cipient stages, by putting an absolate interdict on all unan- 
thorized tamperings, placing thereby the holders of paper 
under the strong bonds of pecuniary self-interest, to keep it 
entirely intact.” 

It is true that Mrs. Dunn might have assented to the alter- 
ation; but the mere fact that she saw the notes afterwards, 
and “ made no objection,” is not, when taken in connection 
with her own testimony that her attention was only directed 
to her signature, and not to the name of the payee, such an 


unequivocal act as would warrant us in presuming that she 
_ intended to give sanction to the change which had been 
made. 

This view of the case is evidently that of the cirenit court 
and its judgment is affirmed. Judge Vories absent. The 
other judges coneur. 


Avexanver Plaintiff in Error, vs. Henry OpennAvsE 
AND Brertuoip, Defendants in Error. 


1. Statute of limitations— Disability of married women—Land descended or ac- 
crued to wife—Disseizin of —Statute begins to run as against wife, when — 
Where a title descends or accrues to a married woman, she has not a mere 
reversionary interest in the land consequent upon her husband’s death, 
and a disability as to such estate till that event. During coverture the hus- 
band is nota tenant by the curtesy, but is only seized in the right of the 
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wife. Their seizin is joint, and the statute of limitations (Wagn. Stat., 

#4) will begin to run against her from the joint disseizin of both. And if she 
fail to sue within twenty-four years after such disseizin. her right of action jg 
barred, The fact that the husband has the power during coverture to create 
a particular estate, either jure mariti, or as tenant by the curtesy initiaie, 
without his wife’s joinder, and thus terminate her estate, has not under the 


above statute the effect of making her interest merely reversionary. 
Per Saerwoop, Juper. 


2. Statute of limitation of twenty-four years—Effect of on rights of married wo. 
men.—The statute prescribing a limitation of twenty-four years (Wagn. Stat, 
916, 3 4) was designed to operate uniformly after a certain definite period, ag 
a statute of absolute repose, affecting either infants, femes covert, insane per 
sons, etc, 


Per Hoven, Dissentine. 


8. The statute of limitations will not begin to run against a married woman, on 
account of a disseizin of her fee simple lands, occurring after the creation in 
her husband of a tenancy by the curtesy initiate, until the determination of 
such estate. 

4. During the existence of the husband's estale by the curtesy initiate, the wife 
has no right of entry, whether such estate has been conveyed by the husband, 
or not. 


5. The estate of a tenant by the curtesy initiate is an estate jor kis own life and 
is held by him in his own right, and not in right of his wife; and such estate 
can be transferred to an adverse oceupant by operation of the statute of lim. 
itations, as well as by convevance, or sale under execution. 


Error to St. Louis Circuit Court. 


Evans Casselberry, tor Plaintiff in Error. 


During the joint lives of the husband and wife, the right 
of possession was in him alone; and during that period the 
wife has only a reversionary interest; and where he has the 
curtesy initiate by the birth of a child, his interest may be 
conveyed, or assigned, or sold under execution. And the stat- 
ute of limitations does not begin to run against the wife till 
his death. (See Gregg vs. Tesson, 1 Black, 154; Warrance 
vs. Alexander, 17 Mo., 228; Bryan vs. Wear & Hickmensl 
Mo., 106; Beal vs. ing 38 Mo.. 485; Reaume vs. Cham- 
here, 22 Mo., 36 ; Junction Railroad Co. vs. Harris, 9 Ind., 184; 
Butterfield vs. Beall, 3 Ind., 203; Shallenberger vs. Ash- 
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worth, 25 Penn. St., 152; McClain vs. Gregg. 2 A. K. Marsh., © 
454; Schermerhorn vs. Miller, 2 Cow., 489; Chancey ves. 
Strong, 2 Root, 369; Clancy Mar. Rights, 169; Co. Lit. 30a.; 
Cord Mar. Rights, § 1041; 2 Blackst. Comm.. side p. 128; 
Coke Lit., title “ Courtesie,” ch. 4, § 35; Wicks vs. Clarke, 
8 Paige [N. Y.], 172; Canby’s Lessee vs. Porter, 12 Ohio, 
80; Gardner vs. Hooper, 3 Gray [Mass.], 398; Burd vs. 
Dansdale, 2 Binn., 80; Van Duzer vs. Van Duzer, 6 Paige, 
Ch. 366 ; Littlefield vs. Cudworth, 15 Pick., 23; Roberts vs. 


Whiting, 16 Mass., 186; Mattocks vs. Stearns, 9 Vt., 326; 


Lancaster Co. Bank vs. Stanffer, 10 Penn. St., 398; Dav vs. 
Cochran, 24 Miss., 261, 275; Foster vs. Marshall, 2 Foster 
[N. H.], 491; Meegan vs. Boyle, 19 How., 130; Reume vs. 
Chambers, 22 Mo., 36; Tyler Eject., 169; Billon vs. Walsh, 
46 Mo., 492; Salmons vs. Davis, 29 Mo., 176; Miller vs. 
Miller, Meigs Rep., 486-488; Reeves’ Dom. Rel., marg. p. 
29, or top p. 90, 3d ed.; Coke Lit., vol. 2, 246a, § 403; 2 
Kent, marg. p. 130. 


J. F. Lee, Jr., for Defendant in Error. 


At the time of the entry of Berthold in 1818, Mrs. Pigeon 
and her husband were jointly seized in Mrs. Pigeon’s right, 
aud the entry of Berthold operated as a disseizin, not of 
Pigeon only, but of his wife also; that immediately upon 
that entry a right of entry and cause of action accrued to both 
Pigeon and wife, and as those under whom Mrs. Berthold 
claimed have held open, notorious and adverse possession 
ever since, Mrs. Pigeon’s grantee is barred by the 4th section 
of the act of February, 2d, 1847. (Sess. Acts 1847, p. 294.) 
This act is still in force (Wagn. Stat., 916, § 4), and applies 
to all cases, no matter when the cause of action or right of 
entry accrued. (Billion vs. Walsh, 46 Mo., 492; Melvin vs. 
Locks & Canal Co., 16 Pick., 187; Kittridge vs. Canal &., 
17 Pick., 246-255; 2 Kent Com., s. p. 180; 2 Cruise, 380; 
16 Pick., 161.) 
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Napron, Judge, delivered the opinion of the court. 


This is an action of ejectment to recover an undivided 
sixth of an outlot or common field lot in Carondelet, confirmed 
by the act of 29th of April, 1816, to Delor de Neget’s repre. 
sentatives. 

The plaintiff's interest is derived from Angelique Pigeon 
who was a daughter of Delor de Neget. Angelique wag 
married to Hyacynth Pigeon in the spring of 1815, and had 
several children, the oldest of whom was probably born within. 
the first year of their marriage. Hyacynth Pigeon died just 
before the commencement of this suit, over a hundred years 
old, and Angelique survived him. 

The confirmation to Delor de Neget’s representatives was 
in April, 1816, upon which a patent issued in 1872. 

In 1824, and perhaps earlier, the defendants took posses 
sion of the land in controversy, and have held possession 
ever since. How that possession originated is not material; 
but that such possession was adverse and continued nearly 50 
years before suit, is conceded. 3 

The defendants introduced some evidence to show a con- 
firmation under the act of 1812, and in regard to this evi- 
dence, various points arose; but as this court has decided, in 
Langlois vs. Crawford (59 Mo., 456), that a confirmation un- 
der the Act of 1816, is equivalent to a patent, it is useless to 
state these points. 

The only question in the case arises on the instruction given 
for defendants, which is, that if the jury believe from the evi- 
dence that Pelagie Berthold, by her tenants, has been con- 
stantly in possession of the land described in the answer, for 
the period of twenty-four years, she the said Pelagie claim- 
ing to be the owner of said land, they must find for the de- 
fendants. 

This presents the only important question in the case, and 
being a new one in regard to the proper construction of our 
statute of limitations, it has been carefully considered. The © 
fourth section of the statute of limitations of February 2d, 
1847, gives to minors, prisoners and married women three 
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years after these disabilities are removed, and does not count 
the period of disability as any part of the ten years, which is 
the limit to persons laboring under no disability. It then 
provides that after twenty-four years after the cause of action 
or right of entry shall have accrued there is a total bar. 
And the question is, when does a cause of action or right 
of entry accrue to a married woman, to whom a title descends 
or accrues, on account of a disseizin or adverse possessioi 
during the lives of both husband and wife. 

It is insisted on the one hand, that the wife has a mere re- 
version by reason of the tenancy by the curtesy of the hus- 
band, or by reason of his marital right to the possession, 
during her life, and therefore her right of action never ac- 
erues till the death of her husband; and it is clear that, if a 
wife has a mere reversion, the statute does not bar her, until her 
reversion vests by the death of her husband, since in such 
eases her right of action only commences on the termination 
of the particular estate. 

Where a particular estate has been created by the husband, 
whether with or without the consent of the wife, the wife or 
her heirs cannot sue until its determination. But where no 
such estate has been created, the question is whether the hus- 
band’s marital right or his interest as tenant by the curtesy 
initiate, so completely divests her of all right of entry, as to 
prevent the operation of the statute, until the husband’s 
death. 

It is obvious that, if the statute is so construed, it is a mere 
brutum fulmen. It results in the conclusion that a married 
woman cannot have a right of action or entry, and if not, it 
was useless to provide for a disability which cannot occur. 
The disability was an imaginary one, not a real one. 

But all of our statutes from 1825 down to the present time, 
clearly imply that a right of action may exist in a married 
woman. The husband is understood to be jointly seized of 
his wife’s estate, and during the existence of the coverture 
he is not tenant by the curtesy, but only seized by right of 
his wife, and if there be a disseizin, it is of the joint estate, 
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and they must jointly bring an action to recover the posses. 
sion. Under this view of the title of husband and wife jp 
lands of the wife, the statute of limitations will begin to run 
from the date of the disseizin against both. 

Mr. Claney, in his work on this subject, states very clearly 
the interest which a husband has in the inheritance of hig 
wife. ‘He is not solely seized, but jointly with her. The 
interest which the husband acquires by marriage, in the eg. 
tate of inheritance of his wife, is most correctly stated in the 
technical phraseology of the common law pleaders, to-wit; 
‘that husband and wife are jointly seized in right of the wife’ 
If the husband pleads that he alone is seized in his demesne 
as a freehold, or as of fee, in right of his wife, it will be bad 
on special demurrer.” And to support this, the anthor cited 
1 William Saunders, 253; Douglas, 329, and 2 Wm. Sau. 
ders, 285. 

The authorities are the same referred to by the Supreme 
Court of Massachusetts in the ease of Melvin vs. Proprietors 
of Locks and Canals, (16 Pick., 167) in which this question is 
carefully examined. In that ease the court say that “ Mel- 
vin and his wife were jointly seized and disseized, and either 
of them or both might enter on the disseizor. That she was 
sub potestate virt does not prevent the right of entry from 
accruing to her; otherwise no right of entry could descend 
or acerne to a feme covert, and the saving elanses in the sev- 
eral statutes of limitation in/favor of femes covert, would be » 
useless and senseless.” 

The same conclusion is reached by the Supreme Court of 
Tennessee in Guion vs. Anderson, (8 Humph., 324), and by 
the Supreme Court of Maine, in Mellus vs. Snowman, (21 
Me., 205.) 

In Foster vs. Marshall, (22 N. H., 491), and in Lessee of 
Thompson’s Heirs ~vs. Green, (4 Ohio, 221), the conclusion 
was exactly opposite to the conclusion of the Massachusetts 
court and of the court in Tennessee. And the reasoning of 
the courts last named is based on the hypothesis, that a wife 
has only a reversion in an estate which accrues to her during 
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coverture ; that the husband has a life estate by right of the 
marriage, or an estate for his own life, if he has children, and 
consequently her estate is a mere reversion, and any onster 
or disseizin only affects the husband’s right of possession, 
and her right of action never accrues till the death of her hus- 
band. 

It is conceded in the New Hampshire case, that where the 
husband has acquired no estate by curtesy and is merely seized 


jure mariti the decision in the case of Melvin vs. Canal Prop. 


is right. But it is difficult to see any distinction between 

the husband’s right after issue born and his right jure marite. 

In either case he may create a particular estate, which would 
revent the wife from suing until its determination. 

Mr. Clancy observes that “althongh the husband is said to 
be jointly seized with his wife, and not solely, in her right, 
it is not to be inferred that he is incapable of creating an es- 
tate of freehold in her inheritance, without her being a party 
tu the conveyance. For instance, he may alone, during the 
coverture, create by deed an estate of freehold, and thereby 
make a good tenant to the precipe, without the wife joining 
him in a fine. So at the common law, a husband seized in 
right of his wife, might have made a discontinuance of the 
wife’s estate, and thus barred her right of entry, which proves 
that he had the power of conveying the freehold without her 
consent during his life.” -4 

The case now before this court is not one where the hus- 
band had made any conveyance. If the husband’s power to 
create a particular estate either gure mariti, or by reason of 
his being tenant by the curtesy initiate, converts the wife’s 
estate into a reversion, then her right of action never accrues 
during his life, and our statutes in relation to the disabilities 
of the wife are senseless and unmeaning. But our statutes 
assume that the estate of the wife is a present interest, which 
she, through her husband, has a right to assert, and which, 
if she fails to assert for twenty-four years, may be barred. 
If the marriage created a disability to sue, then this provieo 
in the act has no meaning, The right of a married woman 
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to sue for her land could not exist during coverture, since the 
marital right of the husband, or his tenancy by the curtesy, 
invests him with a life estate, and her right never arises until 
the death of her husband. But the statute says, that after 
twenty-four years after the cause of action or right of entry 
shall have accrued to a married woman, her right of action ig 
barred. 

The notion that a wife has a mere reversion in an estate, 
descending or accruing to her becanse her husband may dis. 
continue it, or may otherwise dispose of it during his or her 
life, seems to be a mere unfounded assumption, and is the 
foundation upon which the decisions in New Hampshire and 
Ohio have been predicated. Anda very unguarded expres 
sion of Ch. Kent, in his commentaries seems to have contri- 
buted to this series of adjudications in New York, Ohio and 
Vermont. 

“If the wife be seized,” it is stated in 2 Kent Com., 1380, 
“ofan estate of inheritance in land, during the marriage, 
the husband becomes seized uf the freehold jure uroris, and 
he takes the rents and profits during their joint lives. It ig 
a freehold estate in the husband, since it must continne dur- 
ing their joint lives, and it may by possibility last during his 
life. It will be an estate in him for his own life, if he dies 
before his wife, and, in that event, she takes the estate 
again in her own right.” 

By referring to the statement of Mr. Clancy, copied here- 
tofore, as to the character of the estate which a husband has 
in his wife’s land, the extract from the commentaries of Ch, 
Kent, whose general accuracy is beyond question, is seen at 
once to be not sufficiently accurate at least in regard to the 
question now under consideration. For various purposes 
and taken in a general sense, the observation of Ch. Kent 
was perhaps sufficiently correct, but it is calculated to mis- 
lead, if it was intended to assert that a wife’s estate in her 
own lands, was a mere reversion during the life of her hus- 
band. That the husband was seized jointly with his wife was 
according to the authorities cited by the common law, and that 
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it was so understood by the distinguished lawyer who drew 


e 

’ up our statute of limitations of 1825, as well as by the equally 
l eminent one who drew up the act of 1847, commonly called 
r the Lucas Law, is, we think, quite clear. 

The judgment must be affirmed. Judges Wagner and 


Sherwood concur. Judge Vories absent. Judge Hongh dis- 
senting from the view here taken of the statute of limitations 


as applicable to this case. 
Perr Sxerwoon, J. 


The term “disability ” necessarily presupposes an existing 
right which has been disabled. In order for the right to be 
disabled, it must have descended or acerned. If it has de- 
scended or accrued then by the express proviso of the stat- 
ute, twenty-four years, even in the case of a married woman, 
makes a complete bar. 

The position of the plaintiff, as it seems to me, involves 
the legal solecism that the disability preserves the right dur- 
ing coverture, and at the same time prevents it from accru- 
ing until after coverture. 

Under the construction given by my associates with whom 
I concur, the statute will operate, as I believe, it was designed 
to operate, with uniformity, and exclude all alike, whether 
infants, femes covert, insane persons, etc., after the lapse of 
twenty-four years from the date when the right or title shall 
have first descended or accrued. , 

Any other construction than this would, in my opinion, 
completely nullify the evident object of the statute, and ren- 
der many of its carefully worded expressions utterly devoid 
of meaning. The rudimentary and familiar principle, which — 
should always prevail in construing a statute, is that force and 
effect should be, if possible, given to every word employed by 
the law makers, and that the whole statute should be made 
to stand, without alteration or obliteration. This, I think, 
has been done in the construction in which I concur. 

The reason of the enactment was plain ; it was intended to 
operate after the lapse of a fixed and determinate period, as 
all statutes of limitation are, as a statute of absolute repose. 
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But were a reason wholly wanting. this is a cause where we 
are dealing with the positive prescriptions of the written law 
where the will of the legislature stands for the reason of its 
enactment. 


Per Hoven, Jupver, Dissentine. 


Being unable to concur in the opinion of my associates, 
that the plaintiff in this case was barred by the statute of 
limitations, I deem it proper, inasmuch as the question in- 
volved is one of the gravest importance, to give my reasong 
for entertaining a different opinion. 

Angelique and Hyacinth Pigeon were married in the year 
1815. In 1816, and afterwards, they had issue born alive, 
_ capable of inheriting. In April, 1816, Angelique acquired 
the legal title to the land in controversy. In 1824 the ad- 
verse possession of the defendants began, and has continued 
ever since. 

Hyacinth Pigeon died in January 1872, leaving his wife, 
Angelique, surviving him. In November, 1872, Angelique 
- conveyed to the plaintiff, Valle, and in December, 1872, he in- 
stituted the present action of ejectment. The provision now in 
the general statutes limiting the common law right of a hus 
band in his wife’s real estate, has no application to the case at 
bar, and what may be hereafter said as to such rights, must be — 
considered without any reference to that statute. The section 
of the statute relied upon to bar the plaintiffs action, is as 
follows: “If any person entitled to commence any action in 
this chapter specified, or to make any entry, be at the time 
such right or title shall first-descend or accrue, either within 
the age of twenty-one years, or insane, or imprisoned on any 
criminal charge, or in execution upon some conviction of & 
criminal offense for any time less than life, or a married wo- 
man, the time during which such disability shall continue, 
shall not be deemed any portion of the time in this chapter 
limited for the commencement of such action, or the making 
such entry, but snch person may bring such action or make 
such entry after the time so limited, and within three years 
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after such disability is removed ; provided, that no such ac- 
tion shall be commenced, had or maintained, or entry made 
by any person laboring under the disabilities specified in this 
section, after twenty-four years after the cause of such Betion 
or right of entry shall have acerned.” 

The present action was instituted more than twenty-four 
years after the enactment of this section. 

The question is, did Angelique Pigeon have a right of en- 
try. during the life of her husband. 

One of the chief reasons urged in support of the con- 
clusion reached by the majority is, that if the proviso in 
the section above quoted, which requires all suits in the 
eases therein designated, to be brought within twenty-four 
years, shall be held to be inapplicable to the case at bar, 
the section will be senseless and unmeaning. I cannot con- 
cede the correctness of this proposition. The statute of limi- 
tations does not undertake to limit or define a husband’s in- 
terest in his wife’s real estate, nor to affect the rights or in- 
terests of any person in real property, otherwise than by pre- 
scribing a time within which persons having a right of action 
or of entry, must proceed to enforce the same. The statute 
does not say in whose favor, nor in what cases, a right of ac- 
tion or of entry shall exist. It simply says that, whenever 
any of the persons named shall have a right of action or of 
entry, suit shall be instituted within a certain time. 

And if there were no case in which a married woman could 
have a right of entry, which is in reality, with us, but a right to 
maintain ejectment for the possession, yet, inasmuch as she may 
have a right of action to acquire or recover the title to real 
property, the section quoted would still be capable of an in- 
~ telligent construction, by restricting the use of the words 
“right of action” and “right of entry” to those persons 
named in the section, to whom they would respeetively be 
applicable. But there is no necessity for any such construc- 
tion. There are cases where neither the marital right nor 
the tenaney by the curtesy initiate is involved, in which a 
married woman may have a right of action and a right of 
entry, and to which the statute is clearly applicable. 
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Every statute of limitation, which has been enacted sinee 
the revision of 1825, expressly declares, that it shall apply to 
‘all actions for the recovery of any lands, tenements or hered- 
itaments, or for the recovery of the possession thereof,” and 
the statute of 1825 is in effect the same. 

Now, it is perfectly clear that a right may acerue to a mar- 
ried woman to be invested with the title to real property, or, 
in other words, to recover lands, the legal title to which may 
be in another; but the moment she becomes invested with 
the title, her husband becomes seized, either jure uroris, or 
as tenant by the curtesy initiate. The nature and extent of 
this seizin I will discuss hereafter. So, too, when a married 
woman has been invested with the legal title to land, bya 
conveyance to her, which excludes the husband’s marital right 
if a disseizin of suchland should occur during the coverture, 
a right of entry would undoubtedly acerue to her alone, be- 
cause she alone would be entitled to the possession. It is 
not necessary here to advert to the instances in which a court 
of equity would interfere to protect such an estate ; the case 
put is surely not one of them. In such case, an action of 
ejectment would be the only remedy. So, also, where a mar- 
ried woman has been invested with the fee in her own name, 
and to her sole and separate use, and has made a conveyance 
upon condition, a right of entry would accrue to her, and to 
her alone, upon such breach of the condition as would amount 
to a forfeiture of the estate. The husband could not enter to 
declare a forfeiture in such case. 

These examples are of themselves sufficient to demonstrate 
that the ruling of my associates can find no support in the 
argument that such ruling is necessary in order to give effect 
to every portion of the section above quoted. 

But it is said that “theterm disability necessarily presup- 
poses an existing right, which has been disabled.” The stat- 
ute presupposes, at most, only, that coverture is a disability, 
and that there are cases in which a feme covert has a right of 
entry. 
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But, what are the cases? When has she such right? This 
the statute of limitations does not undertake to determine. 
And it certainly does not attempt the injustice of barring 
anyone who is without a right of action or of entry. 

The statute does not say that in a case like the one at bar, 
a married woman has a right of entry. If it did, there would 
be neither use nor room for argument. It does not follow, 
because a married woman is spoken of as being under dis- 
ability, that she hasa right of entry in every case where she 
has a vested interest in land in the possession of a disseizor, 
nor does the statute either give or imply any such right; nor 
does it undertake to specify any case in which a feme covert 
has a right of action, or of entry. It says only, that where 
such right exists, her action must be brought within twenty- 
four years from the time it accrued. 

Whether a right of entry does exist in any given case, must 
be determined by reference to the general law of real prop- 
erty, as affected by the relation of husband and wife, and to 
that law alone must we look, and not to the statute of limi- 
tations. When the right is found to exist by that law, we 
then look to the statute of limitations to see within what time - 
she is required to assert that right. 

I come now to consider very briefly the nature and extent 
of a husband’s interest in his wife’s real property before and 
after the birth of issue. 

As Hyacinth Pigeon was tenant by the cnrtesy initiate in 
1824, when the adverse possession of the defendants began, 
it might seem unnecessary to say anything in relation to the 
marital rights of the husband. But as it is ruled in the opin- 
ion of the majority, that a married woman has a right of 
entry in a case of disseizin of her lands, notwithstanding the 
husband’s marital rights, and that there is no difference be- 
tween the right of the husband after the birth of issue, and 
his right jeere marété, because he may in either case create a 
particular estate, which will prevent the wife from suing un- 
til its determination, it will be proper to examine the tenure 
by which the husband holds each of these rights, in order to 
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distinguish between them ; and in doing so, inasmuch as the 
accuracy of Chancellor Kent has been impeached in the opin. 
ion of the majority, I will first state, as succinctly as possible, 
what the leading English authorities have to say in regard to 
the husband’s right jure mariti. 

“First, it appeareth here by Littleton, that, if a man taketh 
to wife a woman seized in fee, he gaineth by the intermar- | 
riage an estate of freehold in her right, which estate is sufii- 
cient to work a remitler.” (Coke upon Littleton, 351a.) 

Bacon says, “ If a man marries a woman seized in fee, he 
gains a freehold in right of his wife.” (Tit. Baron & Feme.) 

Cruise, in his Digest, speaks to the same effect. 

In Roper on Husband and Wife, it is said: “ By the inter- 
marriage, the husband acquires a freehold interest during the 
juint lives of husband and wife in all such freehold property 
of inheritance as she was seized of at that time, or may be-— 
come so during the coverture. Upon thie freehold there may 
be a remitter. (Vol. 1, p. 3.) 

Bright on Husband and Wife says, “ With respect to a 


wife’s freehold of inheritance before the birth of issue, the 


husband only acquires a freehold interest during the joint 
lives of himself and wife, the husband and wife are seized in 
right of the wife. (Vol. 1, p. 112.) 

Mr. Clancy in his Treatise, p. 161, coneurs in giving the 
same guanium of interest to the husband, which he is recog- 
nized as having by the foregoing authorities, and adds, “he 
is not, however, solely seized, but jointly with her.” In sup- 
port of this statement he cites 1 Williams’ Saunders, 253, 
which is a mere precedent of a declaration in Took vs. Glas- 
cock, where the point was not passed upon; it was an action 
of debt for rent, and the title of the husband and the wife wis 
so pleaded, and properly so. So in the case of Polyblank vs. 
Hawkins, (1 Douglass, 329), cited by Mr. Claney. which was 
an action by the husband upon a covenant in respect to land, 
made to the ancestor of the wife. Upon his death the rever- 
sion descended upon the plaintiffs wife as heir at law. It was 
stated in the declaration that the plaintiff became and was 
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seized of the said reversion in his demesne as of freehold in 
right of his said wife. Upon a special demurrer showing for 
cause that it ought to have been alleged “ that the plaintiff 
and his wife were seized in their demesne as of fee in right 
of the wife,” Willes and Buller, J. J., held that the objection 
was good in point of form upon a special demurrer. The ar- 
gument in support of the demurrer was, “ that the very estate 
by virtue of which he entitles himself to the action, ought to be 
stated.” “ Here,” said Lawrence, “the allegation implies a 
sole seizin, but when an estate in fee comes to a feme covert. 
the interest of the husband and wife is a seizin in fee in both 
in right of the wife.” 

Referring to this and other cases, Wilde, J., in Melvin vs. 
Prop. Locks & Canals, (16 Pick., 161), relied upon by the ma- 
jority, which was a writ of entry under the Massachneetts 
statute, observed: “These cases seem decisive, not only 
as to the form of pleading, of which there can be no 
question, but they decide that the form of pleading is in 
conformity with the exact title which the husband and 
wife have in the wife’s lands while they remained seized. 
* * * © T apprehend it is quite clear that 
the husband cannot be seized én fee of his wife’s lands, unless 
she also is seized; that he acquires no seizin in fee by the 
marriage, for he, at most, acquires only a freehold estate, and 
unless the wife continnes seized, the fee would be in abeyance. 
The husband has a life estate, and the wife has an estate in 
fee, and by consolidating the two estates, both, in legal con- 
templation, are considered as seized of the whole estate.” 
The italics are my own and may serve to explain some pas- 
sages previously cited in relation to the joint seizin of hus- 
band and wife, and the following passage from Mr. Clancy, 
which closely follows, what I have previously quoted from 
him. 

Says Mr. Clancy, (p. 162, 2d Am. ed.) “So at the common 
law, a husband seized in right of his wife might have made a 
discontinuance of the wife’s estate, and thus barred her right 
of entry, which proves that he had the power of conveying the 
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freehold without her consent during his life; for a discon. 
tinuance can be worked only by a person having a lawful eg. 
tate to which he can give an unimpeachable title during hig 
life, and he must consequently have had a sole seizin in the 
freehold for his life.” The word “sole” is italicized by Mr, 
Clancy. 

Such copions extracts as I have made are burdensome 
in an opinion, but as the question at issue is chiefly one 
of authority, it can only be correctly settled by reference to the 
accredited repositories of the common law. It is conceded 
by my associates, and it is maintained by all the authorities, 
that the husband is seized of an interest in the real estate of 
his wife jure mariti, which he may himself convey, and thus 
create a particular estate during their joint lives, which would 
prevent the wife from suing during its existence, no matter 
how long continued, for, during the existence of the husband’s 
interest so conveyed, she would have no right of entry. It 
certainly cannot be claimed that the wife is thus prevented 
from suing, because the husband’s conveyance makes a case 
in any degree analogous to the cases in which, at common 
law, his conveyance sometimes took away the wife’s right of 
entry, for that right of entry was not one that existed during 
coverture; and, besides, it was restored by the 32d Henry 
VIII, ch. 28, which with us is a part of the common law. 
Prior to that statute, a conveyance by the husband of a greater 
estate than he had in his wife’s lands, a conveyance for instance 
of an estate in fee, in tail, or for the life of another, worked 
what was called a discontinuance ; that is, it took away the 
wife’s right of entry after his death, and put her to her action 
cut in vita; in other words, when the husband’s grantee re- 
mained in possession after the determination of the husband’s 
estate, her remedy was changed from a right of entry toa 
real action. And the reason of this was, that, as the convey- 
ance of the husband was good to pass the estate he did have, 
and the entry of the husband’s grantee was therefore orig- 
inally lawful, and he thereby gained an apparent right of 
possession, and held, as I may say, after the husband’s death 
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by color of title, the law would not suffer his right to be 
overthrown by the mere act or entry of the wife. 

But no right of entry during the existence of the husband’s 
estate was taken away, for none such existed. The fact. there- 
fore, that the husband’s conveyance will prevent the wife 
from suing during the existence of the estate conveyed, does 
not result from anything like a discontinuance, but must re- 
sult from the nature of the estate which he has to convey. 

It has been held too, in this State, and it is the rule gener- 
ally, in the absence of statutory provisions on the subject, 
that the marital interest of the husband may be sold under 
execution for the debts of-the husband, and that the purchaser 
of such interest will be entitled to the possession of the entire 
estate to the exclusion of the wife. (Ellenman vs. Thomp- 
son, 10 Mo., 587.) 

Now I am wholly at a loss to comprehend how it is, that a 
purchaser at an execution sale can acquire an estate which 
the execution debtor does not possess; and it is equally be- 
yond my comprehension how, under our law, a man can con- 
vey that to which he las no right, so as to confer a title upon 
his grantee. For, if the husband has no exclusive right to the 
possession he can confer none. It must be that the husband 
is entitled jure marilé to the possession of his wife’s fee 
simple lands, and it was so held by this court in the case of 
Bledsoe vs. Simms (53 Mo., 305). Surely the person who is 
for the time being entitled to the possession is the only per- 
son who can be disseized. Such person alone has a right of 
entry, fora right of entry cannot exist where there is no right 
to the possession. If the wife were entitled jointly with her 
husband to the possession, a sale under execution of the hus- 
band’s right, or a conveyance by him of such right, would 
make the purchaser at the sale, in the one case, and his gran- 
teein the other, a tenant in common with the wife of the 
right of possession. But such is not the effect of either. 

I conclude, therefore, that when it is said that the husband 
and wife are jointly seized, in right of the wife, reference is 
made to the whole estate, as held by them both, and not to 
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the interest of the husband alone. Husband and wife are 
jointly seized in fee in right of the wife. He is sole seized of 
an estate during coverture in right of his wife. When his inter. 
est is said to be in right of his wife it is intended simply to mark 
the derivation, as well as the extent, of his interest, but it 
does not amount to an assertion that such interest is to be 
shared with any one, or that itis a jointinterest. Itis appa. 
rent, at all events, from text books and the adjudged cases, that 
his interest is separable from hers, both by his own act and 
by operation of law, and that when so separated she has no 
right of entry until its determination. Such being the case, 
it would seem logically to follow that his is an interest in 
land which is subject to the statute of limitations, and will 
pass to one who holds it adversely for the prescribed period 
as effectually as it would by an execution sale or a quit-claim 
deed. Now his right of entry would be barred in ten years; 
being thus barred, and his right of possession having thereby 
passed to the adverse occupant, how could the wife maintain 
an action of ejectment during the coverture? If the husband 
is, in her right, that is through her title and by virtue of the 
marriage, solely seized of the right to the possession, it is 
clear that she could not sue. And, if it be true that a dissei- 
zin during coverture is a disseizin of both, and that a suit for the 
recovery of the wife’s lands from one who holds them in ad- 
verse possession, must be brought in the joint names of hus 
band and wife,and that neither can sue aloneas is maintained 
by some authorities, how can an action be maintained by 
them after the husband hae been barred by the ten year’s ad- 
verse possession ¢ 

Is the wife to be barred in twenty-four years in such case? 
If so, would she not really be barred when her husband was 
barred, in ten years? (See on this subject, Gregg vs. Tesson, 
1 Black Sup. Ct. U. S.; Lessee of Thompson’s Heirs vs. 
Green, 4 Ohio St., 221; Neal vs. Robertson, 2 Dana, 86; 
Woodward vs. Brown, 13 Pet... 1; 2 Chitty, 878.) It is quite 
evident that the difficulties arising out of the construction 
put upon the statute by my brothers are not easily surmount 
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ed, even in a case where the marital right only intervenes, 
If it be conceded, however, that in such case the wife has a 
right of entry, which will give the statute a wide field of op- 
eration, the objections to the opinion of my brothers are, in 
my judgment, absolutely insuperable when the real interest 
of Hyacinth Pigeon in his wife’s land is considered. He was 
notlimited to an estate jure uroris. He was a tenant by the 
curtesy initiate. What is the nature of that estate? 

Lord Coke says, in his commentaries upon Littleton, 67a: 
“So, if a man and his wife be seized in fee of a seignory in 
the right of his wife, the husband shall not receive homage 
alone, but he and his wife together. But if the husband in 
that case hath issue by his wife, then he shall receive homage 
alone during the life of his wife, and the reason is, because he, 
by having of issue, is entitled to an estate for the term of his 
own life, in Ais own right, and yet is seized in fee in the 
right of his wife, so as he is not a bare tenant for life.” 

Bacon says (tit. curtesy), “As to what purposes this title is 
initiate in the husband by having of issue, it appears before, 
that after issue had, he shall do homage alone, and receive 
homage alone, during the life of his wife, and avowry shall 
be made only upon him ; for the statute says, st ex ea prolem 
habuerit &c. habebit tota vita sua custodiam haereditatis.” 

Bright’s Husband and Wife, 113, says: “The husband’s 
interest in his wife’s estate of inheritance may be defeated by 
the act of his wife before the birth of issue. Thus, if she be 
attainted of treason the lands will be forfeited to the crown. 
* * * * But the husband’s interest in the wife’s estate 
of inheritance will not be affected by the wife’s attainder, if 
it happen after the issue are born (Co. Litt., 351), for then 
the husband is entitled to an estate for his own life, and in 
his own right as tenant by curtesy initiate.” 

So in Roper on Husband and Wife, in treating of the at- 
tainder of the wife for felony, before the birth of issue, and 
the lord’s right by escheat to enter and eject the husband, it 
is said, “But not so if the attainder happen after the issne are 
horn, for then the husband is entitled to an estate for his own 
life and in his own righ as tenant by the curtesy initiate.” 
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Mr. Clancy announces the same doctrine (p. 178) in the 
following language: “But if the felony has been committed 
after such issue has been born, the lord may not put ont the 
husband, for then he has completed his title to an estate for 
life.” On page 185 he fixes the birth of issue as the period 
at which the tenancy by the curtesy commences, ani adopts 
almost the precise language used by Lord Coke, in the ex- 
tract last made from him. 

The distinction thus made between the marital right and 
the tenancy by the curtesy initiate is likewise maintained in 
this country. Chancellor Kent in his commentaries (vol 9, 
p. 131) says: “If there has been a child of the marriage born 
alive, the husband takes the estate absolutely for life as ten. 
ant by the curtesy, and on his death the estate goes to the 
wife or her heirs,” meaning thereby that he has this absolute 
estate during the life of the wife. 

In Foster vs. Marshsll (2 Fost. N. H., 491), after a discus. 
sion of this subject, it was said: “The obvious conclusion 
aa from these views of the nature of the interest of the tenant 
Oa by the curtesy initiate is, that such tenant is seized of a free- 


hold estate in his own right, and the interest of his wife is 


j & mere reversionary interest, depending upon the life estate 
of the husband.” 

ae Chief Justice Gibson held the following language in Bank 
vs. Stanffer (10 Penn. St.): “After issue born he has a free- 
‘a hold in his own right.” 

‘i In Mattocks vs. Stearns (9 Vt. 326), Judge Redfield held 
| 


that the estate of a tenant by the curtesy initiate, is one held 
by the husband in his own right, and on it he may bring tres 
iG pass or ejectment in his own name. 
In Shortalt vs. Hinkley (31 Ill., 219) it was held that a 
tenant by the curtesy initiate may be barred by the statute of 
hig limitations, and the fee may be recovered by the wife after 
a the death of the husband. To the same effect is Jacobs vs. 
Rice (33 [ll., 369). 
ah See also the pointed observations of Mr. Bishop on this 
subject, in his treatise on the Law of Married Women, § 581, 
v. 1. 
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It would be superfluous to enlarge on these authorities, 
The distinction they make between the nature of the tenancy 
by marital right and that by the curtesy initiate is broad, 
clear and emphatic. The mere fact that in either case the 
husband may create a particular estate which will prevent 
the wife from suing, does not make these estates the same. 
The estates conveyed may be different, and yet the effect of a 
conveyance may be the same in both cases. Where there is 
tenancy by the curtesy initiate, the husband is unquestionably 
solely seized of an estate for his own life, and there can conse- 
quently be no joint disseizin. The wife has become a reversion- 
ermerely. No act of hers can affect his interest. She may for- 
feit her own estate, but her forfeiture leaves his estate intact. 
He no longer holds in her right, but in his own right, as much 
so as if her grantor or devisor had created in him an estate for 
his own life, with a remainder in fee toher. This estate can 
be transferred to an adverse occupant by operation of the 
statute of limitations as well as by conveyance, or by sale 
under execution. The necessary result of the existence of 
such an estate in the husband is, that the wife cannot be 
prejudiced by his failure to sue for the possession in case of 
disseizin and adverse occupancy. 

I am of opinion, therefore, that Angelique Pigeon had no 
right of entry after the disseizin in 1824, until the death of 
her husband, Hyacinth Pigeon in 1872, and that her grantee, 
the plaintiff in this suit, was not barred by the statute of 
limitations ; and for this reason I think the judgment of the 
circuit court should be reversed and the cause remanded. 


Jonatuan K. Surroy, ef al., Respondents, vs. Haypen, 
et al., Appellants. 


yay performance—Parol promise to leave property in considera- 

of personalattentions—Action to vest title, proof of, what sufficient.—In 
suit in equity, brought by the niece against the heirs of her deceased aunt, to 
vest in the former the title to certain lands owned by the latter at the time of 
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her death, it appeared that the aunt had written to the guardian of the niece, 
promising that if she would come and live with her, and nurse and take care 
of her, for the remainder of her days, then all her property should, at her 
death, be her niece’s; and it appeared that the guardian assented to the ar. 
rangement, and that it was faithfully carried out by his ward, and that mean. 
while the promise of the aunt was frequently reiterated. Held, 1st, and 
generally, that equity would sustain an action of that description; 2d, that 
such promises, although not clothed in technical and precise terms, would be 
sufficient if no doubt remained as to the intention ; 3d, that the contents of 
the letter might be shown by testimony derived from recollection, its non-pro. 
duction being sufficiently accounted for, and its authorship might be shown by 
proof of general familiarity with the handwriting; 4th, that the promise need 
not be in writing, but would be sufficient if made orally; 5th, that a failure 
to specify the mode of carrying it out, or the property intended to be be. 
queathed, would not impair its binding force; 6th, that the agreement having 
been acquiesced in and carried out by the niece, after her majority, no 
more formal assent thereto on her part than that given by her guardian wag 
necessary. 

2. Trustee of married woman—Joinder of co-defendant in suit to divest her title, 
—One who is appointed trustee for a married’ woman’s estate, in suit to divest 
her title, must, if the legal title be vested in him, and should as a matter of 
precaution at all events, be joined as co-defendant. 


Appeal from St. Louis Circuit Court. 


Daniel Dillon, for Appellants. 


I. The evidence did not prove the contract alleged in the 
petition. 

II. The alleged contract was not established by the kind 
of evidence, or with that satisfactory proof required by courts 
of equity in decreeing specific performance. 

(a.) The alleged contract is one that the statute of frands 
requires to be in writing, and signed by the party to be 
charged, and the evidence for plaintiffs was entirely oral, and 
consisted entirely of testimony regarding what was said in 
casual conversation. (1 Green]. Ev., §§ 96, 200; 1 Phil. Ev, 
[5 Am. Ed.] t. p. 396; 2 Sug. Vend., 8 Am. ed., p. 435, and 
note M. and cases cited ; Fleming vs. Donohoe, 5 Ohio, 255; 
Eyre vs. Eyre, 40. E. Green [N. J.], 103.) Moreover, the 
person who is said to have made these statements is dead. 
Where this is the case a court of equity will not decree spe- 
cific performance or divest title on the strength of it. (Marks 
ve. Pell, 1 Johns. Ch., 594; Johnson vs. Quarles, 46 Mo., - 
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427; Underwood vs. Underwood, 38 Mo., 530-1; Ringo vs. 
Richardson, 53 Mo., 385 ; Kennedy vs. Kennedy, 57 Mo., 78.) 

(b.) Plaintiff cannot invoke any act of supposed part per 
formance, for the purpose of proving the alleged contrast. 
In order to take a case ont of the operation of the statute of 
frauds, and warrant a decree for specific performance, courts 
of equity require two distinct things to be satisfactorily 
proven, first the alleged contract, and secondly, the requisite — 
acts of part performance done under and by virtue of the con- 
tract alleged and proved. (Sto. Eq. Jur., § 764; Goodwin 
vs. Lyon, 4 Port., 305; Parkhurst vs. Van Courtland, 1 
Johns. Ch., 284; Tilton vs. Tilton, 9N. H., 391; Purcel vs. 
Miner, 4 Wal., 418.) 

(c.) The contract has not been established by that sat- 
isfactory and determinate proof required by courts of equity 
in granting specific performance of contracts required by the 
statute of frauds to be in writing. (Semmes vs. Worthing- . 
ton, 38 Md., 298; Fardy vs. Williams, Id., 493; Forrister vs. 
Scoville, 51 Mo., 268; Kennedy vs. Kennedy, 57 Mo., 78; 
Knoll vs. Harvey, 19 Wis., 99; Blanchard vs. McDougal, 6 
Wis., 171; Pureell vs. Miner, 4 Wall., 513; Allen vs. Webb, 
64 Ill., 342; Reese vs. Reese & Smith, 41 Md., 543.) 

The evidence hardly warrants the conclusion that plaintiff 
Nancy expected or hoped to be compensated by a legacy. 
But if she did render services with such expectation, she 
would not only not be entitled to specific performance, but 
would have no legal claim whatever against Mrs. Green or 
her estate, (Osborn vs. Gov. of Guy’s Hosp., Strange. 728; 
Little vs. Dawson, 4 Dall, [Pa.] 111; Ackerman vs. Acker- 
man’s Ex’r, 24 N. J., 315.) 

III. The evidence does not prove any contract in reference 
to the property described in the petition. In order thata 
eoutract in relation to land may be specifically enforced it 
must be made with reference to some particular land, and it 
must point out and describe that particular land. (Fry Spee. 
Per., § 209; Shelton vs. Chureh’s Ad., 9 Mo., 774; Foster vs. 
Kimmons, 54 Mo., 488; Reed’s Heirs vs. Hamback, 4 J. J. 
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Marsh, 877; Parish vs. Koons, 1 Pars. Sel. Eq. Ca., 95; 1 
Sto. Eq. Jur., § 717; Fry Spec. Per.. $§ 11, 12.) 

IV. The alleged contract was lacking in the quality of 
mutuality, and therefore, according to the rules of equity, 
cannot be specifically enforced. (Fry Spec. Per., § 181; Gel- 
ston & M. vs. Sigmund, 27 Md., 343-4; Marble Oo. vs. Riy. 
lay, 10 Wall., 8359; Boeine vs. Glading, 21 Penn. St., 53; 
MecMurtrie vs. Bennette, Harring. Ch. R., 126; Mastin ve, 
Halley, 61 Mo., 196; Fry Spec. Perf., §§ 286, 287; DceRwafi- 
nole vs. Corsette, 4 Page 269-70; Sanguirica vs. Bendette, 
1 Barb. [Sup. Ct.] 375.) 

V. There was no such part performance as took the case 
out of the statute of frauds. All that it can be claimed that 
Nancy did, was to render personal service for Mrs. Green. 
It cannot be said that she went into possession of this prop- 
erty under or by virtue of the alleged contract. The rights 
of these parties became fixed and vested at the death of Mrs, 
Green, and she and her husband had possession up to that 
time; and Mr. Green continued in possession until he died; 
since which time plaintiffs, who had been living in the honse 
with Mr. Green, have continued to live on the property. 
The rendering of personal services can, in principle, be no 
more than paying the purchase money. which courts of equity 
do not consider such an act as part performance as takes a case 
out of the statute of frauds. (Horn vs. Ludington, 32 Wis., 
73; Sto. Eq. Jur.. § 760; Chambers vs. Lecompte, 9 Mo, 
575; Wright vs. Wright, 22 Gratt., 370; Cronk vs. Trumble, 
66 Ill., 408; Germon vs. Machin, 6 Paige Ch. R.. 293.) 

Again, the acts of part performance, in order to take a 
ease out of the statute of frauds, must point unequivocally to 
the contract alleged. It is not enongh that the acts are evi- 
dence of some agreement. (Sto. Eq. Jur.. § 762; Billingslea 
vs. Ward, 33 Md., 52; Mundorf vs. Kilbourn, 4 Md., 462; 
Wood vs. Thorn, 58 Ill., 469-70; McMurtrie vs. Bennette, 
Harring. Ch. R., 126; Millard vs. Ransdell, Id., 392; Ham 
vs. Goodrich, 83 N. H., 42; Tilton vs. Tilton, 9 N. H., 391.) 

VI. Plaintiffs have a complete and adequate remedy at 
law. If it is true, as they allege, that Nancy A. rendered 
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certain services under a contract with Mrs. Green to be paid 
a certain consideration, and she had not been paid, plaintiffs 
are entitled to have a claim for such services allowed in the 
probate court against the estate of Mrs. Green. If the al- 
leged agreement existed. this case would be similar, on this 

int, to Horn vs. Ludington, 32 Wis., 73; Ham vs. Good- 
rich, 33 N. H. 32; Martin vs. Wright, 18 Wend., 460; Ja- 
cobson vs. Executors, &c., 3 Johns., 199; Browne Stat. Frauds, 
§ 439; Glass vs. Hulbert, 102 Mass., 35, 36. 

The facts in this case do not make out anything resem- 
bling the kind of fraud alluded to by courts of equity in this 


connection. 


Hugo Muench, with Hitchcock, Lubke §& Player, tor Re- 
spondents. 


The bill sets ont a sufficient case for relief in equity. The 
relief sought against Mrs. Green is equivalent to a decree for 
specific performance of contract; or to a decree declaring 
the vendor of land, who refuses to make a deed, a trustee for 
the vendee who has performed the terms and conditions of 
sale, and also enforcing such trust by vesting title in vendee. 

I. Contracts inéer vivos for the grant or devise of property 
by the one dying first, to the survivor, when clearly proved 
and upon sufficient consideration, are valid and will be en- 
forced in equity. (Fenton vs. Emblers, 3 Burrows, 1278; 
8.C.,1 W. Bla. R., 353; Izard vs. Middleton, 1 Dessaus, 
Ch., 116, and note and cases cited ; Rivers vs. Rivers, 3 
Dessaus, Ch., 190-195; Loffus vs. Maw, 8 Jur., N. S., 607- 
609; Rhodes vs. Rhodes, 3 Sandf. Ch., 279; 2 Hargrave’s 
Jurid. Arg., 291-98; Thynn vs. Thynn, 1 Vern., 296: Les- 
ter vs. Foxcroft, Colles R. [H. Lords] 108; S. O., 1 White 
& T. Lead. Cas. Eq., 719 [*625]; 1 Sto. Eq. Jur., § 781.) 

II. The objection that the contract was not proved to be 
in writing, is not valid. : 

(a.) The proof shows that Mrs. Green did make such an 
agreement in writing by a letter to Cyrus Goodell, father of 
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Mrs. Sutton, the existence, loss and contents of which were 
sufficiently proved. 

(b.) Abundant proof was also made of repeated verbal 
promises to like effect, by Mrs. Green, on the tuith of which 
plaintiff Nancy rendered the services in question. 

III. Such declarations were competent evidence tendir 
to confirm the proof of an agreement in writing made by 
other witnesses ; and are admissible against appellants, claim. 
ing as heirs of Mrs. Green. (Hambright vs. Brockman,. 59 
Mo., 52, 57; Stewart vs. Glenn, 58 Id., 481; Colt vs. Ladue, 
54 id., 487; 1 Greenl. Ev., §§ 171, 191, 207.) 

It was competent by such declarations, in connection with 
the conduct of the parties interested, to prove a parol agree- 
ment enforceable in equity. (Johnson vs. Quarles, 46 Mo. 
427; Underwood vs. Underwood, 48 Mo., 531, aad cases 
below cited.) 

IV. The case is not within the statute of frauds under the 
facts proved ; and equity will decree specitic perfermance of 
the promise, though not in writing: 

(a.) Because plaintiff having remained in posseesion of the 
property for several years after Mrs. Green’s death, claiming 
it as her own on the faith of said agreement, she would be 
liable for the rents and profits if the agreemen¢ were not en- 
forced, which would be a frand on her against which equity 
will relieve. (Rhodes vs. Rhodes, 3 Sandf. Uh., 279; Loffus 
vs. Maw, 8 Jur. N. 8., 609; Neale vs. Neaies, 9 Wal., 1-9; 
Swain vs. Seamens, id., 254, 274; Young vs. Mont- 
gomery, 28 Mo., 604; 1 White T. Lead. Cus. Eq.. pp. 730, 
et seg.; Browne, Stat. Frauds, § 463 ef seg.; Cases in 2d 
Hargrave’s Jur. Arg.. 291-98; Farrar vs, Patton. 20 Mo., 81; 
Dickerson vs. Chrisman, 28 Mo., 140; Sto. Eq. 
761-5; Thynn vs. Thynn, 1 Vern., 296; Lee vs. Howe, 2% 
Mo., 524; Griffith vs. Judge, 49 Mo., 540.) 

(b.) Becanse the services which plaintiff was to render, and 
did iaithfully render, to Mrs. Green’s complete satisfaction, 
for eight years, were of a peculiar and personal nature, and 
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cannot be compensated for in damages. (Rhodes vs. Rhodes, 

8 Sandf. Ch., 279; Browne on Stat. Frauds, § 463.) 
(c.) Because the plaintiff, Nancy A. Sutton did completely 

fulfill the agreement on her part. (Self vs. Cordell, 45 

Mo., 346; Suggett vs. Cason, 26 Id., 221; Pitcher vs. Wil- 

son, 5 Mo., 48; Blanton vs. Knox, 3 Mo., 342.) 


Suerwoop, Judge, delivered the opinion of the court. 


This is a proceeding in equity, brought by Jonathan K. 
Sutton and Nancy A. Sutton, his wife, against Mary A. 
Smith and others, as heirs at law of one Mrs. Nancy A. 
Green, deceased, and Edwin Hayden, as trustee, for the pur- 
pose of having the title to a certain house and lot, fully de- 
scribed in. the petition, vested in the plaintiff, Nancy A. Sut- 
ton, and for other incident relief. 

The petition alleges, in substance, that Mrs. Nancy A. 
Green, in the year 1856, became the owner of a separate es- 
tate in fee in a lot on Morgan Street, between 17th and 18th 
streets, in the city of St. Louis, upon which she afterwards 
built a house, the legal title to said property then being in 
one Francis H. Manter, as trustee for her benefit; that on 
February 3d, 1871, Edwin Hayden was appointed trustee 
under the original deed conveying said lot to Mrs. Green’s 
trustee. This deed is the same instrument heretofore con- 
_ strued by this court in the case of Ezra Green vs. J. K. Sut- 

ton (50 Mo., 186). 

The petition avers that the plaintiff, Nancy A. Sutton, is 
the danghter of Cyrus E. Goodell, who was the brother of 
said Nancy A. Green, who herself was childless, and in feeble 
_ health during the last fifteen years of her life; that in the year 

1851, Mrs. Green, desiring the company and affection of plain- 
tiff, Nancy A. (who was her godchild), made an agreement 
with the latter’s father to take her to St. Louis, bring her up as 
her own daughter, and make her her heir at her (Mrs. Green’s) 
death ; that she did, in fulfillment of this agreement, take 
the plaintiff to St. Louis, where she remained about a year, 
then finding that city life did not agree with the child, and 
heyselé wishing to go east, she sent her to Galena, Dlinois, to 
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Mrs. Mary A. Smith, sister of Mrs. Green, and one of the 
defendants; that in 1860, Mrs. Geeen having then about 
completed her house on Morgan street (the property in con- 
troversy), and being in very feeble health, again wrote to 
plaintiff, Nancy A., and promised and held out to her, that if 
she would come and live with her (Mrs. Green) she should be 
as a daughter to her, and nurse and take care of her for the 
remainder of her (Mrs. Green’s) life, and all that she had 
should be hers (Mrs. Sutton’s) at her (Mrs. Green’s) death. 

It appears that plaintiff, Nancy A., accepted said offer, and 
relying upon said promises, immediately entered upon the 
performance of her part of the agreement; that in doing so 
she was subjected to great personal inconvenience, and was 
compelled to perform services menial and in themselves ar- 
duous and disagreeable, such as the helpless and invalid con- 
dition of Mrs. Green rendered necessary ; that all such ser- 
vices were performed by plaintiff, Nancy A., cheerfully and 
with tenderness and affection ; that Mrs. Green accepted said 
services, at all times expressed herself as highly gratified 
at the manner in which they were performed, and frequently 
thereafter expressed her intention and promised said plaintiff 
to carry out her (Mrs. Green’s) part of said agreement ; that 
notwithstanding said promises, and notwithstanding the com- 
plete performance by plaintiff, Nancy, of said agreement on 
her part, Mrs. Green failed to carry out her own part of said 
agreement, and failed to devise, convey, or otherwise secure 
the property in controversy to said plaintiff; and that no 
adequate or sufficient relief in the premises can be had at 
law. 

It is charged that certain of the defendants brought suit in 
partition for the property in controversy, for the purpose of 
indirectly barring plaintiff's rights to the same. Plaintiffs 
then pray for an injunction against the further prosecution 
of said partition suit; for a decree vesting the plaintiff, Nan 
ey A. Sutton, with the complete equitable title in the prem 
ises; for an account by the defendant Hayden, as trustee, 
and for general relief. 
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The defendants (except the defendant Hayden, who de- 
murred to the petition, and against whom a default was 
taken) filed an answer, containing, in the main, specific de- 
vials of all the allegations in the petition, and setting up 
some new matter. The new matter was replied to by plain- 
tiffs. 

A trial was had before the Hon. George A. Madill, one of 
the judges of the Cirenit Court of St. Louis county, in Spe- 
cial Term, and a decree rendered divesting out of defendants 
and vesting in plaintiff, Nancy A. Sutton, absolutely, all the 
legal and equitable title to the premises described in the pe 
tition, and enjoining the remaining defendants from, in any 
manner, asserting title to said premises, as heirs of Mrs.Green. 

On appeal to the General Term, this judgment was affirmed 
and the cause comes here by appeal. 

The testimony in this canse, after a careful perusal, is found 
strongly confirmatory of the allegations of the petition, and 
we are in consequence led to the conclusion reached by the 
cirenit court. 

There was some conflicting evidence it is true, but that 
conflict was very satisfactorily accounted for, and the evidence 
on the part of the defendants which produced it, contradicted 
by the letters and statements of the witnesses (Mrs. Smith 
and Cyrus E. Goodell) whose testimony might otherwise have 
had a greater or less appreciable effect, in the endeavor made 
by the defendants to overthrow that which plaintiffs offered in 
support of their allegation. If, however, the testimony of 
the above mentioned witnesses was not thus directly attacked, 
there is much ground for the opinion that aside from that 
which receives contradiction from them, there would still re- 
main a sufficiency of evidence well warranting the decree. 

Be this as it may, an instance is rarely found where ‘the 
old chancery maxim “ falsus in uno, falsus in omnibus” 
could be more fittingly applied, than to these witnesses. 

But apart from the emphatic contradiction given to these 
witnesses, (who are directly interested to defeat the plaintiff’s 
claim) by their own admissions and letters, the testimony of 
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Rohanna, the sister of Mrs. Sutton, is apparently consistent 
and truthful, is that of a disinterested witness, and as to the 
contents of the lost letter from Mrs. Green to her brother, 
Cyrus E. Goodell, in reference to the promise mentioned in 
the petition, finds abundant confirmation in the testimony of 
other witnesses, more especially in that of Mrs. McCamant, 
who on this point testifies, that Mrs. Green, shortly before 
starting for her niece, Mrs. Sutton, stated to witness that 
she had corresponded with Nannie’s—her niece’s—father, and 
that it “was all fixed” that Nannie was to be her adopted 
daughter and inherit everything she had. Numerous other 
witnesses, equally disinterested, and with every indication 
of candor, testify to continuous declarations made by Mrs, 
Green during a series of years, while her niece was engaged 
in the arduous duties incident to the position which she so 
capably filled, which fully bear out the allegations of the pe- 
tition, that the niece in consideration of coming and living 
with her aunt, being a daughter to her, and nursing and at- 
tending her during her life, should, at her death, be the re- 
cipient of her property; and that the niece gave to the dis- 
charge of these manifold cares, down to the period of her 
aunt’s death, an unhesitating and unwearied tenderness and 
attention which are only bestowed where affection prompts 
them, the evidence also clearly demonstrates. 

It is true, the witnesses do not in many instances give, nor 
pretend to give, the precise language of these frequent de- 
clarations made by Mrs. Green in reference to the status 
which her niece occupied towards her, with regard to the ul- 
timate disposition of her property, but with almost entire 
unanimity, their recollection of those oft repeated statements 
of the aunt concur in conveying the idea which the petition 
asserts. 

It was not to be expected, as counsel for plaintiffs in ar- 
gument very aptly suggested, that Mrs. Green, a woman un- 
skilled in technical terms, should use language expressive of 
her intentions, clothed with all the formalities incident to 
professional] precision. 
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It was quite sufficient if she gave such expression to her 
purposes, as left no room for doubt as to what those purposes 
were. And this she did. 

The objection made at the trial, and also urged here, that 
oral evidence could not be received to establish the agree- 
ment in question, is entirely obviated by the testimony of 
Mrs. Sutton’s sister in relation to the lost letter from Mrs. 
Green to her brother, the father of witness. The absence of 
this letter was satisfactorily accounted for, due diligence hav- 
ing been devoted to searching for it. The witness who seem- 
ingly testifies with great fairness, states she had never seen 
her aunt write, but had become conversant with her hand- 
writing by seeing frequent letters purporting to be signed 
by,and which her father said came from,Mrs. Green. 

Other letters, containing money, also apparently written 
by the aunt, had been seen by the witnesg at a subsequent 
period, directed to her sister, who was then on a visit at the 
house of witness. 

The letter particularly referred to, was found in a package 
of old letters addressed to the father, and found by the daugh- 
ter in a trunk given by him to her on the eve of her depart- 
ure from home. This letter contained the proposal from Mrs. 
Green to her brother, that if he would let his daughter Nancy 
come and live with her, she would come after her, adopt her 
as her own child, bring her up, and if she remained with her 
until the age of eighteen, she should have her property. 

The exact language of this letter is not given, but the wit- 
ness gives her best recollection as to its purport, which, in 
effect, substantially corresponds with the testimony of Mrs. 
McCamant, that suck a letter was written by Mrs. Green, 
and that the proposal which it contained, to make her niece 
her heir, was acceded to. But even if there were nothing in 
writing evidencing the agreement under consideration, this 
should not restrain equitable interposition. 

Ordinarily it is the case that the remedial justice of a court 
of equity as administered by a decree for specific performance, 
is invoked where the agreement respects lands, and where 
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such agreement in any other forum would be held void, ag 
in contravention of the statute of frauds. But the jurisdic. 
tion of courts of equity is by no means circumscribed within 
such narrow boundaries. That beneficent jurisdiction ig 
called into activity on numerous other occasions, where, but 
for its timely exercise, there would be either a partial or else 
an entire failure of justice. 

Thus, although the statute requires wills to be in writing, 
(Wagn. Stat., 1364, § 3) equity will specifically enforce a 
parol contract made upon sufficient consideration to dispose 
of property in a particular way by will. (Wright vs. Tinsley, 
30 Mo., 389.) And a verbal agreement of this sort in case of 
part performance, will authorize a decree, giving that agree- 
ment full force and effect. (Gupton vs. Gupton, 47 Mo., 37.) 
In the case just cited, the contract was, that in consideration 
of supporting and taking care of an owner of a farm and his 
wife, an aged couple, the owner would bequeath the farm to 
the person making such provision and exercising such care, 
The possession of the farm was surrendered, the will executed 
in accordance with the contract, the aged persons taken home 
by the intended legatee and kindly cared and provided for. 
After the lapse of some years, owing to some disagreement, 
the testator violated his contract by conveying his property 
to a third person, and it was held that the beneficiary under 
_ the will, not being in fault, but having faithfully complied 
and still being ready to comply with the conditions on his 
part, was entitled to a decree vesting in him the title to the 
property which had been conveyed to a purchaser, with notice. 
In Brinker vs. Brinker, (7 Penn. St., 53) an agreement of 
this character was upheld, not because of delivery of posses- 
sion of the property contracted to be bequeathed, but becanse 
in conformity to the agreement the will had been executed. 

In Goilmere vs. Battison, (1 Vt., 48) the tenant in posses- 
sion agreed with the heir at law, who had threatened to evict 
her, that if she died without issue of her body, she would 
either give him £500, or leave him herland. She failed in 
any way to comply with her agreement, and died, having be- 
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queathed her land to her second husband who took without 
notice. Yet on bill brought by the heir at law, the agree- 
ment was enforced against the husband. So, also, a contract 
to make mutual wills will be enforced if one of the parties 
has died, having made a will in conformity with the contract, 
and the survivor has enjoyed the benefit of the will thus made. 
(Sto. Eq. Jur., § 785; Dufour vs. Pereira, cited in Walpole 
vs. Oxford, 3 Ves., Jr., 412; Newl. on Contr., ch. 6, p. 111; 
Hinck!y vs. Simmonds, 4 Ves. Jr., 160.) And the fact that 
a will is ambulatory until the death of the testator does 
not at all prevent the prevalence of the equitable rule which p 
the above authorities enunciate. For it is competent fora 
person to bind his assets by his agreement, and his will in 
such case is the trustee for the performance of that which he 
has contracted. 
In the case at bar the same principle as above asserted 
seems to be clearly applicable. Nor is it regarded as any: 
substantial obstacle to the relief sought that the mode whereby 
the property was to be transferred was not specified. The in- 
tention to transfer the property was the chief thing, the 
method by which the intended result was to be attained, was 
wholly immaterial. The contract entered into might well 
have been discharged by deed or will. (Fry Spec. Perf., § 
678; Barkweather vs. Young, 4 Drew, 1.) In the case last 
cited, where A. on marriage of his daughter with B. agreed 
to leave his daughter an equal portion with his other children, 
and the daughter having died during the lifetime of her father, 
leaving children, it was argued this circumstance operated as 
a discharge of the agreement by the act of God. But the 
vice chancellor ruled otherwise, holding that the agreement 
might have been performed in two ways, either by A.’s mak- 
ing provision for his daughter by will, or by his dying in- 
testate; and though the death of the daughter precluded per- 
heemanee { in the first way, this should not exonerate the father 
from performance in the second, since it was at his option, 
his intention being clear to do a certain thing, to adopt one 
or the other of two modes. In Rhodes vs. Rhodes, (3 Sandf., 
8—voL. 
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279) a similar objection met with a like fate. That case y 
nearly resembles the one before us. .There two brotheg 
owned a farm in common, as well as stock, farming utensil 
etc., ete. One of the brothers becoming by reason of epilep. 
tic fits incapacitated for labor, and requiring constant atten. 
tion, agreed with his brother, on condition of receiving the 
proper support, care and attention, that the latter should be 
compensated with all his property both real and personal, 
This agreement having been faithfully complied with, it was 
held that the objection was not tenable, that the agreement 
was mere parol. And it was further held that the services 
there contracted for, could not and were not intended to be 
compensated in money, and, in short, were incapable of com- 
putation by any pecuniary standard. (Browne Stat. Fr., § 463, 
eas. cit.) The same remarks will apply with equal foree 
here. 
_ There are things which money cannot buy; a thousand 
_ nameless and delicate services and attentions, incapable of 
being the subject of explicit contract, which money, with all 
its peculiar potency, is powerless to purchase. 

The law furnishes no standard whereby the value of such 
services can be estimated, and equity can only make an ap 


proximation in that direction by decreeing the specific exe 


cution of the contract. 

The above reasoning and authorities would seem a sufl- 
- cient answer as to any lack of mutuality in the contract un 
- der consideration. But after a contract has been fully per 
formed and acquiesced in, as in the present instance ; after 
one contracting party has received all the anticipated benefits 
arising from a faithful performance, it must be apparent that 
it would be altogether inequitable to permit the heirs of such 
party at this late period, when the law can afford no adequate 
redress, to raise any objection on the score of mutuality, even 
were such objection originally tenable. 

In the case of Martin vs. Halley, to which defendants refer, 
if a building had been erected, and its erection had been a 
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qniesced in, we would not, perhaps. have felt at liberty-to re- 
fuse the plaintiff a decree. In the case before us, however, 
we are, not without authority, that the mutuality was co-ex- 
jstent with the commencement of the services rendered. 
(Gupton vs. Gupton, supra.) 

But were this otherwise, the authorities we have quoted in 
respect to mutual wills appear to convey the idea, that the 
rule as to mutuality being an essential ingredient in contracts 
whose enforcement is sought, finds an exception in cases of 
that character, because it would be obviously impossible to 
enforce a contract of that nature at the time of its formation. 
And by parity of reasoning, could we not, if necessary, in- 
voke a like exception here? For those cases evidently pro- 
ceed, not on the theory of the original enforceability of the 
contract, but on the ground that it would be highly inequit- 
able to allow a surviving party to enjoy the benefit of a be- 
quest, while refusing to conform to the contract on his part 
to make a like testamentary disposition of his property. 

Another mark of distinetion is to be observed between this 
case and ordinary proceedings for specific:performance. In 
those cases, the precise property intended to be conveyed 
must be alleged and proven, while in cases like the present, 
it is sufficient to show a valid agreement to convey whatever 
property may remain at the death of the party contracting to 
convey. So that authorities cited in behalf of defendants, 
though clearly applicable to cases where specific performance 
is asked as to a particular tract of land, as having been ex- 
pressly contracted for, have no application here. 

Other cases cited for defendants, are regarded as either 
_ likewise inapplicable to the facts of this case, or else as enun- 
ciating views incompatible with our own, and in conflict with 
the principles enunciated in our former decisions, to which - 
reference has been made. 

As to the point that Mrs. Sutton, the niece, never formally 
assented to the agreement, it is enough to say that, while a 
minor, as the evidence shows, her father assented to the agree- 
ment in her behalf, and, that she both before and after attain- 
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ing her majority, acquiesced in and discharged all the dutieg 
which the agreement and the relations she sustained towards 
her aunt implied. A more formal assent than this was up. 
necessary. 

In relation to the demurrer of Hayden, the trustee, on the 
ground of being improperly joined as party defendant, if 
the legal title was vested in him by the proceedings of 187], 
he is certainly a necessary party. (Siemers vs. Kleeburg, 
56 Mo., 196; Erisman vs. Erisman, 59 Mo., 367.) If, on the 
contrary, those proceedings did not confer the legal title, stil] 
he was apparently the possessor thereof, and consequently, 
the safer course was to make hima party. Besides Hayden 

-was a party plaintiff in the partition suit, sought to be en. 
joined. This of itself makes the necessity for making him 
a party defendant here, plain. 

But, as he was not in fault, there was no occasion to sub 
ject him to costs, and the judgment therefore in that parti- 
cular will be modified; in all other respects, it will be 
affirmed. Judges Vories and Hough absent. The other 
judges concur. 


G. Turr, Appellant, vs. Toomas W. Croney, ef al, 
Respondents. 


1. Practice, civil—Evidence—Jury.—In civil actions at law, questions of com 
flicting evidence are solely for the jury. 

2. Partnership—Speculations outside of regular business— Assent of membere— 
Dissolution—Settlement—Effect as to retired member—Statute of limitations.— 
Although a firm embarks in a joint speculation with other parties, and out 
side of its regular business, a member specially authorizing the same, is bound 
for the partnership losses resulting therefrom, and in settlement of the firm 
business, his co-partners may adjust its share in the loss; and its settlement 
will bind him, although he may, at that time, have withdrawn from the firm, 
In such case the statute of limitations will not begin to run in his favor, in re 


spect to his liability, until the date of the adjustment, and suit brought against 


him within five years thereafter will not be barred, 
Appeal from St. Louis Circuit Court. 
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Slayback § Haeussler, for Appellant, cited Smith vs. 
Sterritt, 24 Mo., 260; Williams vs. Whitlock, 14 Mo., 552; 
McMurray vs. ‘Taylor, 30 Mo., 263; Mudd vs. Bast, 34 Mo., 
468; Sto. Part., §§ 328, 335, 341; Bryant vs. Hawkins, 47 
Mo., 410; Powell vs. Charles, Adm’r, 34 Mo., 485; Boat- 
man’s Sav. Inst. vs. Mead, Adm’r, 52 Mo., 543; Milliken vs. 
Loring, 87 Me., 410; Colly Part., §§ 118,546; Harny vs. 
Cricket, 5 Maul. & Selw., 336, 344; Fox vs. Hanburg, Cowp., 
445; Pars. Part., 388, 390, 395, 896; 4 DeGex. M. & G., 
542; Temple vs. Seaver, 11 Cush., 314; Mayson vs. Beazley, 
97 Miss., 106; Morse vs. Bellows, 7 N. H..568 ; Gow. Part., 
953; Johnson vs. Kellogg, 3 Cal., 343; Wood vs. Bradick, 
1 Taunt., 104; 5 T. R., 601; 7 Taunt., 157; 4 Ves., 36; 31 
Ill., 62; 16 Ill., 341; Deering vs. Flanders, 49 N. H., 228; 
Gordon vs. Freeman, 11 Iil., 14; Kenney ve. Altvater, 77 
Pa. St.,34; Am. Law. Reg., vol. 14, p. 758; Hickman vs. 
Kunkle, 27 Mo., 404; 3 Kent Com., § 43; Daly vs. Bates, 
11 Johns., 544; Mann vs. Locke, 11 N. H., 246; Cody 
vs. Kyle, 47 Mo., 346 ; Richardson vs. Moies, 31 Mo., 430; 
McKay vs. Underwood, 47 Mo., 185. 


G. S. Van Waggoner, with Blodgett & Dickson, for Re- 
spondents, cited Gow. Part. 398; Pars. Part., 172, 198; 
Freeman vs. Bloomfield, 43 Mo., 391; 2 Durn. & E., 483; 
Russell vs. Grimes, 46 Mo., 413; Berryhill vs. McKee, 1 
Humph., 31; Rootes vs. Wellford, 4 Mumf., 215; Murray vs. 
Bogert, 14 Jolins., 318; Halsted vs. Sclimelzel, 17 Johns., 
80; Westerlo vs. Everston, 1 Wend., 532; Atwater vs. Fow- 
ler, 1 Hall [N. Y.] 180 ; Chadsey vs. Harrison, 11 IIl., 156; 
Davenport vs. Gear, 2 Seam., 495; Goldsborough vs. Me- 
Williams, 2 Cranch ©. C., 401; Haldeman vs. Haldeman, 
Kemps, 559; Pate vs. Williams, 5 Or. C. C., 154; Barry vs. 
Barry, 3 Cr. C.C., 120; Barns vs. Nottingham, 60 Ill., 531; 
Lamalere vs. Caze, 1 Wash., ©. ©., 435. 


Waaner, Judge, delivered the opinion of the court. 


This was an action brought by the plaintiff, as assignee of 
Tutt & Baker, to recover an alleged balance due from the 


| 
| 
| 


ST. LOUIS. 
Tutt v. Cloney, et al. a 


firm of Cloney, Crawford & Co., which firm was composed of 
the parties last named and Thomas L. Price. Pending the 
action Price died, and his executrix and executor were madg 
parties. At the trial the case was dismissed as to Clo 
and Crawford, and it was then prosecuted solely againgt 
Price’s representatives. The plaintiff had a judgment in the 
court at special term, but the judgment was reversed at gen. 
eral term, and the plaintiff appealed to this court. 

The contention between the parties, and the liability of 
Price, spring entirely out of a transaction respecting the pur. 
chase of a large quantity of flour on which a loss was sng 
tained. The firm of Cloney, Crawford & Co. were carrying 
on a trade in general merchandise, and also engaged in the 
forwarding and commission business. Crawford in the win- 
ter of 1862-3, assuming to act for his firm, entered into an 
engagement with Tutt & Baker and another party to pur 
chase about four thonsand barrels of flour, for shipment to 
the eastern market. The parties were to share the gains in 
equal proportions, and to submit to corresponding losses, if 
any. In the fall of 1863 Price retired from the firm, but it 
was still carried on by the remaining parties in the original 
style. After the flour was purchased and shipped it greaily 
decreased in value, and was held for a long time by the par- 
ties in the hope of obtaining higher prices, but this expecta- 
tion being delnsive, it was finally sold at considerable loss, 
which Tutt & Baker, who forwarded it, paid, and the amount 
now in controversy is the share of the Joss for which the firm 

« of Cloney, Crawford & Co. was liable. The settlement and 
adjustment of the amount was made by Crawford in 1865, 
after the withdrawal of Price from the firm. 

It appeared in evidence that the transaction in flonr was 
matter outside of the scope and legitimate business of Cloney 
Crawford & Co., and that Crawford was the active man engag- 
ed in it, but there was evidence tending to show that Price was 
consulted about the enterprise and gave it his approval, and 
furnished part of the money. There was also evidence of 8 
contrary character, but with the weight or credibility of tee 
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timony we have nothing to do. If the declarations of law 
given by the court trying the cause were correct, then the 
judginent rendered on the verdict cannot be interfered with. 

The following instruction was given for the plaintiff, to- 
wit: “If the jury believe from the evidence, that the firm of 
Cloney, Crawford & Co., while composed of Thomas W. 
Cloney, Thomas 8. Crawford and Thomas L. Price, did, prior 
to the dissolution thereof, become indebted to the firm of 
Tutt & Baker on account of loss incurred in a speculation 
in flour, and that the account stood open and unadjusted un- 
til on or about Nov. 9th, 1865; and if the jury further believe 
from the evidence, that on or about that day the amount of 
such account was ascertained by and between Crawford, on 
the part of Cloney, Crawford & Co., and John F. Baker, on 
the part of Tutt & Baker, and that the amount so ascertained 
was agreed upon by said parties as the amount due to close 
said account, and that afterwards Baker, for a valuable con- 
sideration, transferred all his interest in said claim to plain- 
tiff, and that the same remains due and unpaid, then the jury 
will find for the plaintiff the amount so found due, with six 
per cent. interest per annum, from the beginning of this ac- 
tion.” 

The court then of its own motion, gave this instruction: 
“If the jury believe from the evidence that the transaction 
ont of which the alleged indebtedness of defendant to plain- 
tiff accrued, to-wit, a speculation in flour, was not of the usual 
and ordinary business for the transaction of which the firm 
of Cloney, Crawford & Co. was formed, and in which it was 
at the time engaged, and that the only member of said firm 
who engaged in the speculation was Crawford, then the jury 
will find for the defendant, unless they believe that said 
Crawford had special authority from his partner, Thomas L. 
Price, to engage therein in behalf of said firm.” 

The established rule on the law of partnership is, that a 
dissolution puts an end to the joint powers of the partners, 
but that for the purpose of collecting the debts and settling 
the affairs of the firm, the partnership still exists..” (Mudd 
vs. Bast, 34 Mo., 465.) 
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Judge Story says, that it is now the admitted doctrine of 
the common law, that although the dissolution of the part. 
nership’ disables any of the partners from contracting new 
debts, or buying, or selling or pledging goods, on account of 
the firm, in the course of the former trade thereof, yet, ney. 
ertheless, it leaves every partner in possession of the ful] 
power to pay and collect all debts due to the partnership, to ap. 
ply the funds and effects to the discharge of their own debts, 
and to adjust and settle the unliquidated debts of the part- 
nership. | (Sto. Part., § 328.) 

Were it otherwise, and if a total extinction of all the rights 
and powers of the partners to deal with the partnership 
property and effects followed upon a dissolution of the part 
nership, it would amount to a suspension of the authority to 
apply the funds to the payment and discharge of the existing 
partnership debts, or to collect the debte due the partnership, 
or to adjust unsettled accounts, or to close up outstanding 
adventures. Most certainly, then, if the firm of Cloney, 
Crawford & Co. were engaged in the speculation in flour, 
the dissolution of the concern by the withdrawal of Price, 
did not affect the authority of Crawford to afterwards adjust 
and settle the account. Hence, the court did not err in giv- 
ing the plaintiff's instruction. 

The next question is, if the adventure in the flour transac 
tion, out of which the loss accrued, was not within the scope 
of the partnership business of Cloney, Crawford & Co., wheth- 
er Price gave a special authority to Crawford, so that the ac- 
tion of the latter bound him. Now, where one partner 
makes purchases of goods, not connected with the known 
business of the firm, in the name of the firm, such purchases 
will not bind the partnership ; for the business of a partnership 
is not to be materially varied, except by consent of the other 
parties. The business of a partnership must be a matter for 
the determination of all the parties, and it must remain in 
force until changed by them. (Sto. Part., $112; Pars. Part., 
p- 197.) This seems to have been the idea of the court, very 
clearly expressed in its instruction. It declares that if the 
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transaction in flour was out of the usual and ordinary business 
for which the firm of Cloney, Crawford & Co. was formed, and 
jn which it was engaged, and no other member than Crawford 
was concerned therein, then the plaintiff could not recover, 
unless Crawford was specially authorized by Price to enter 
into the affair forthe firm: If Price gave a special authoriza- 
tion, that changed the character of the firm as to him, and 
made him a party to the transaction, entitling him to a share 
of the profits if any were realized, and making him liable 
proportionately for losses. The jury found that he did give 
this authority, and there was evidence to support the verdict, 
and the court had no right to interfere with it. 

The point raised that the action is barred by the statute of 
limitations, is not well taken. The statutedid not commence 
to run till the settlement or adjustment was made, and the 
suit was commenced within five years from that time. 

Wherefore the judgment at general term should be reversed 
and that at special term affirmed. Judges Napton and Sher- 
wood concur; Judges Vories and Hough absent. 


Ricnarp D. Lancaster. Apm’r or Estate or Tuomas H. 
Tounry, Respondent. vs. Toe Wasnineton Lire Insurance 


Company or New Yorx Ciry, Appellant. 


1, Practice, civil—Motion for new trial—Hrror, what considered by Supreme 
Court.—Only those errors to which the attention of the lower court was called 
in the motion for new trial, will be reviewed by the Supreme Court. 

2. Administration—Granting of letters prima facie proof of death—lIn suit by 
an administrator on a policy of life insurance taken out by deceased, where 
defendant admits plaintifi’s appointment, but merely denies its legality, and 
the proof shows annual settlements made by him, it will be presumed that 
letters were granted. And the granting of the letters is prima facie evidence 
of the death of the intestate. But such presumption is of the weakest and 
most inconclusive character, and the very slightest evidence will be sufficient 


to overcome it. 


8. Life insurance—Disappearance—Presumption as to fact and time of death.— 
Where, when last heard from, one was in contact with some specific peril, this 
circumstance may raise a presumption of death without regard to the duration 
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of the absence. But other circumstances may create the same presumption, 
as where the circumstances of the disappearance are more consistent with the 
theory of death than that of a continuance of life, when considered with refer. 
ence to those influences and motives which ordinarily govern men ; in either of 
which cases the jury may infer death at any time, within the seven years, 
such as may seem to them most probable. 

4. Life insurance—Disappearance on steamer—Case stated raising presumption 
of accidental drowning.—In suit on a life insurance policy, it appeared that 
the assured who was an unmarried man of about forty years of age, took pas. 
sage on a lake steamer bound for Buffalo; that on the voyage he seemed 
to be sick and despondent; that while the vessel was in Lake Huron, 
he was seen in the evening on the guard, and leaning out through a 
“shutter” in the bulwark of the boat, which opened upon the water; that on 
landing at Buffalo, ineffectual search was made for him, but in his state. 
room were found his coat, hat and valise; that the vessel stopped at way 
posts, but he was not seen to go ashore, and could not have landed unob. 
served. Held, that the testimony was amply sufficient to show that he Wag 
brought in contact with a specific peril, and to raise the presumption of his 
death by drowning; and that such state of facts also raised the presumption 
that his death was the result of accident. Jj 


Appeal from St. Louis Circuit Court. 


J. E. Ralston, for Appellant, cited Bliss Life Ins., 583; 3 
McLean, 494; 46 Ill., 280; 26 Me., 370; 1 & note 6, T. R, 
766; 11 N. H., 191; 18 Johns., 148; 4 Whart., 150, 171; 8 
How. Pr., 218; 8 Cal., 62; 5 Hurlet. & Norm., 211; 170. B. 
872; Stark. Ev., 818; 1 Greenl. Ev., § 41; 2 Esp., 364; 3 
Esp., 63; 1 Russ., 301; 1 Phil. Ev. Cow. & H. notes 343-4; 
2 Id., 76-7; 11 State Tr., 261. 


A.J. P. Garesche, for Respondent, cited 86 Mo., 13; 56 
Mo., 65; Bliss Life Ins.. 2d. Ed., pp. 326-7, §§ 204-5 ; Id., 
p. 828; 45 Mo., 87; 47 Mo., 443. - 


Hoves, Judge, delivered the opinion of the court. 


This was an action by the plaintiff as administrator of the 
estate of Thomas H. Touhey, who, it was alleged, died by 
drowning on the 20th day of September, 1869, to recover 
from the defendant the sum of twenty-five hundred dollars 
and interest, on a policy of insurance issued by tle defend- 
ant on the life of said Touhey, on the 12th day of July, 1869. 
The plaintiff averred full compliance with all the conditions 


JANUARY TERM, 1876. 
Lancaster, Adm’r, v. Washington Life Ins. Co. of N. Y. 


of said policy by the intestate, and alleged that due notice 
and proof of death were furnished to the defendant on the 
19th day of October, 1870. 

It was averred in the petition that the plaintiff was duly 
appointed by the probate court of the county of St. Lonis, 
administrator of the estate of Thomas H. Touhey, deceased. 
This allegation was thus denied: “ Defendant for answer to 
the petition of plaintiff says, that it has no knowledge or in- 
formation sufficient to form a belief as to whether the plain- 
tiff was legally appointed administrator of the estate of 
Thomas H. Touhey.” 

The answer admitted the insurance of Touhey’s life at the 
time, and for the amount stated, bunt denied the death of 
Touhey ; denied that he fulfilled the conditions of his policy, 
and denied the notice and proof of death as alleged by plain- 
tiff. if 

It appeared from the testimony introduced by the plaintiff, 
that about the middle of September, 1869, Thomas H. Touhey, 
the assured, took passage at Chicago for Detroit, on the 
steamer Badger State, a lake propeller, plying between Chi- 
cago and Buffalo. He appeared to be sick and despondent 
when he went on board, and he remained in his stateroom 
during the first two days of the voyage and took his meals 
there. He was spoken of by some of the employees of the 
boat who observed him, as “the sick man,” and he wore a ’ 
large overcuat. Sometime, during the night in which the 
steamer reached Detroit, Touhey disappeared and has not 
since been heard from. The watchman who was on duty 
the night Touhey disappeared, saw him last just before sup- 
per, and when the vessel was near the foot of lake Huron, 
and before it had entered the St. Clair river. The steward of 
the boat last saw him about the same time and talked with 
him in the wash room; he left there, he said, to go to the 
water closet, which was on the main deck. The engineer, 
during the same evening and before the beat entered the St. 
Clair river, while looking at the starboard aft gangway in the 
main deck, saw the insured standing aft of him, about twelve 
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or fifteen feet, leanfng his head and shoulders out of a “ shut. 
ter,” a small opening which looked out upon the water, and 
which was in the bulwarks running up from the main deck 
to the promenade deck. He observed him there some three 
or four minutes, and never saw him afterwards. It does not 
appear whether the engineer saw him leave this opening, or 
whether, when he ceased to observe him, he was still at the 
opening. The master of the vessel last saw him on the even- 
ing of his disappearance, soon after supper, aft on the pro- 
menade deck. This was about seven or half past seven o’clock, 
Whether this was after he was seen by the engineer, does not 
appear. About half past ten o’clock the same night, the boat 
landed at a wood dock on the Canada side of the St. Clair 
river, just below Sarnia, and remained there about one hour, 
The master was on deck during the whole of this time and 
did not see him get off and testified that he could not have 
gone ashore there without having been seen by him. The 
vessel reached Detroit about four o’clock in the morning, and 
Touhey was first missed from the vessel when the master, 
just before reaching Detroit, sent the steward to call up the 
passengers, who were destined for that place, so that they 
might be ready to go on shore, when the boat landed. The 
steward having rapped several times at the door of the room 
occupied by Touhey, without receiving any answer, and hear- 
ing no one stirring within, tried the door, and finding it un- 
locked, opened it; seeing no one there, he reported the fact 
to the master. The steward, by the direction of the master, 
then searched the vessel, but could not find Touhey. The 
master himself went immediately to Touhey’s stateroom and 
found an ordinary black valise on the floor, containing letters, 
business cards, some vials, one shirt and a collar, and several 
photographs of the insured. There was a coat and vest hang- 
ing on a hook in the room, and an umbrella standing in the 
corner. He then looked about the vessel for Touhey, but 
was unable to find him, and some five or ten minutes after 
landing at Detroit, he went on shore and stood at the gang- 
way, but did not see Touhey go ashore, nor did he hear any- 
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thing of him. Inquiry was made at Detroit, but no informa- 
tion could be had that he left the vessel at that place. The 
general opinion of those on board the vessel was, that he had 
either fallen overboard accidently, or had jumped overboard 
and was lost. The night on which he disappeared, was a calm 
one. The vessel encountered neither storm nor accident. 
Touhey was at the time of his disappearance unmarried, with- 
out family, about forty years of age, and the editor of the St. 
Louis Journal of Commerce, or St. Louis Commercial Bulle- 
tin. The letters of administration were not introduced in 
evidence. At the close of the plaintiffs case, defendant asked 
certain instructions which were in the nature of a demurrer 
to the evidence, which were refused by the court and the de- 
fendant excepted. It will not be necessary to review the ac- 
tion of the court on these instructions, as the same questions 
raised by them, except as to proof of loss, of which there was 
some evidence, arise on the instructions given and refused by 
the court after the testimony was all in. The only witness 
sworn by the defendant was Lancaster, the plaintiff in the 
cause. He testified that he was the administrator of the es- 
tate of Thomas H. Touhey ; that the assets which came to his 
hands were sufficient to pay the debts of said Touhey; that 
he had made three annual settlements of his estate; that so 
far as he knew, Touhey had no relations in St. Louis. 

‘The court gave the following instruction at the instance of 
the plaintiff: “If the jury believe from the evidence that 
proof of the death of the assured Thomas H. Touhey was 
furnished to defendant by plaintiff, and the jury believe from 
the evidence that said Thomas H. Touhey had died by 
drowning before said proof of death and the bringing of this 
suit, then they will assess the damages at the sum of twenty 
five hundred dollars and may further find interest to this 
date at the rate of six per cent. per annum from the date of 
the expiration of the sixty days after proof of loss fur- 
nished ;” to the giving of which instruction the defendant at 
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The following instructions were given on behalf of the de 
fendant : 

6. “The court instructs the jury that the perils of naviga. 
tion are general and not specific perils, and in order to find 
for the plaintiff in this case they must believe from the eyj 
dence that Thomas H. Touhey whose life was insured by de 
fendant was a passenger on board the propeller Badger State 
on or about the evening of Sept. 20th, 1869; that said Tov- 
hey did not leave said boat either at the wool dock on the 
Canada shore of St. Clair river, or at Detroit, and that said 
Touhey on said date fell overboard from said boat and was 
thereby drowned.” 

8. “The court instructs the jury that, if they believe from 
the evidence of the plaintiff that said evidence is quite as 
consistent with the view that Thomas H. Touhey went 
ashore from the propeller either at the wood dock, on the 
Canada side of the St. Clair river, or at Detroit, as it is with 
the view that said Touhey accidentally fell overboard and 
was drowned, then the plaintiff cannot recover.” 

The following instructions were asked by the defendant 
and refused by the court : 

5. “The court instructs the jury that an absent person, of 
whom no tidings have been received, is presumed in law to 
live for seven years from the time he was last known to be 
living, and that they are bound to presume that Thomas H. 
Touhey is still living, unless there are circumstances in evi- 
dence proving his death to the satisfaction of the jury.” 

4, “The court instructs the jury, that the evidence of death 
in this case was circumstantial only, and to entitle the plain- 
tiff to recover in this action he must introduce evidence 
tending to show to the satisfaction of the jury that ‘Thomas 
H. Touhey was, at some particular time since he became in- 
sured by the defendant, in contact with some particular peril 
calculated to shorten or destroy life.” 

To the refusal of the court to give the foregoing instruc- 
tions numbered five and seven, the defendant at the time ex- 
cepted. There was a verdict and judgment for the plaintiff, 
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which judgment was affirmed at general term, and defend- 
ant has appealed to this court. 

Objections were made and excéptions saved to the admis- 
sion of some testimony introduced by the plaintiff; but the 
action of the court in giving and refusing instructions was 
the only error complained of which was brought to the atten- 
tion of the court below in the motion for a new trial, and is 
consequently the only matter which can properly be reviewed 
in this court. 

As will be seen by reference to that portion of the plead- 
ings copied above, the defendant in its answer admits the 
appointment of the plaintiff as administrator of Touhey by 
the probate court of St. Louis county, but denies the legality 
of the appointment. The defendant also proved by the 
plaintiff that he was administrator of Touhey’s estate, and 
had made three annual settlements. The admission con- 
tained in the pleadings and the testimony introduced.by the 
defendant sufficiently establish the fact, we think, that letters 
of administration had been granted by the probate court of 
St. Louis county to the plaintiff. The grant of letters being 
established, we must presume that they conformed to the re- 
quirements of the statute, and recited both the death of 
Touhey and his residence in St. Louis county. This is suffi- 
cient to throw the burden of proof on the defendant to show 
that the letters to the plaintiff were illegally issued. 

Letters of administration, according to all American an- 
thorities we have examined, are prima facie evidence of the 
death of the person on whose estate they are issued. (New- 
man vs. Jenkins, 10 Pick., 515; Tisdale ve. Com. Mut. Life 
Ins. Co., 26 la., 170; Jaffers vs. Radcliff, 10 N. H., 249; 
Cunningham vs. Smith’s Adm’rx, 70 Penn. St., 450; 1 
Green]. Ev., § 550; McKim vs. Riddle, 2 Dall., 100; French 
vs. Frazier’s Adm’r, 7 J. J. Marsh, 432; Bliss Life Ins., 2 
ed., 327; Munro vs. Merchant, 26 Barb., 397.) We are aware 
that in some cases in England a different rule is maintained. 
The prima facie case made by the letters of administration 
is, however, generally conceded by the authorities to be of 


i 
| 
| 
| 
| 
{ 
| 
| 
| 
| 


8ST. LOUIS. 


Lancaster, Adm’r, v. Washington Life Ins. Co. of N. Y. 


the weakest and most inconclusive character, and but slight 
evidence that the insured was still living when the letters 
were granted, will be sufficient to overthrow the presump. 
tion of death arising from the grant of letters. 

No testimony was offered by the defendant to rebut the 
prima facie case. made for the plaintiff, and the only evi. 
dence of the circumstances attending the disappearance of 
the insured was offered by the plaintiff. It remains, then, 
to be seen whether these circumstances are sufficient to rebut 
the presumption of death made by the grant of administra. 
tion, and to bring into operation that other presumption of 
_ law, that a person who has disappeared and has not been 
heard from shall be presumed to continue to live for the pe- 
riod of seven years since he was last known to be alive, un- 
less within that period it shall be shown, that when last 
heard from he was in contact with some specific peril likely 
to produce death, or that he disappeared under circumstances 
inconsistent with a continuation of life, when considered 
with reference to those influences and motives which ordina- 
rily control and direct the conduct of rational beings ; in either 
of which cases the jury are at liberty to infer that death oc- 
curred at such time within seven years as from the testimony 
may seem most probable. In determining this question it is 
immaterial whether the testimony showing the circumstances 
attending the disappearance of the insured, are produced in 
evidence by the plaintiff or defendant. 

The rule contended for by the defendant is, that where the 
evidence of death is circumstantial only, the jury are not 
warranted in inferring death, unless the evidence shows that 
the party whose death is sought to be established, was, when 
last heard from, in contact with some particular peril caleu- 
lated to shorten or destroy life. The rule as thus stated, 
while it has the support of some distinguished names, and is 
undoubtedly correct as far as it goes, is much more restricted 
than that laid down in the case of Tisdale vs. The Com. Mut. 
Life Ins. Oo. (26 la., 170) and which has received the ap- 
proval of this court in the case of Hancock, Adm’r of Morris, 
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ys. The American Life Ins.. Co., ante, p. 26. Under the 

mle adopted by this court, circumstances other than those 

of particular peril calculated to shorten or destroy life, may 

be sufficient to raise a presumption of the death of an absent 
rson from whom no tidings have been received, without 

regard to the duration of such absence. 

The ordinary perils of navigation are undoubtedly general 
gnd not special perils, and there is no ground for supposing 
that the sickness of the insured of itself terminated his life, 
a3 it is evident from the testimony that he did not die upon 
the boat, and nothing appears from which it may be inferred 
that he left the boat and went on shore. The testimony 
points, we think, to the single conclusion that the insured 
disappeared from the vessel while it was under way in Lake 
Huron, and was drowned, either by accident or design. The 
fact that his coat and vest were found hanging upon a hook 
in his room would seem to indicate that after he had retired, 
or had at least partially prepared to retire, he had gone forth 
from his room and had either falien or thrown himself into the 
lake. The instruction numbered six, given at the instance 
of the defendant, in effect, told the jury they could not find 
for the plaintiff, unless they found the drowning to have been 
accidental. The testimony preponderates in favor of the con- 
, clusion that the insured was, on a night in September cool 
enongh to require an overcoat, subjected, in a weak condition 
of body, and a dejected state of mind, to the perils of a strug- 
gle with the waters of Lake Huron, and in the utter absence 
of all testimony showing how he got into the lake, the pre- 
sumption is that it was the result of accident. (Mallory vs. 
Traveler’s Ins. Co., 47 N. Y., 52.) The testimony in this 
ease is amply sufficient to raise a presumption of death; and 
itis manifest that the prima facie case made by the letters 
of administration is corroborated and strengthened, rather 
than overthrown, by the testimony as to the circumstances 
attending the disappearance of the insured. 

The instruction numbered five, asked by the defendant, 
ignored the prima facie case made by the grant of adminis- 
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tration, and was properly refused. Defendant’s instruction 
numbered seven also ignored the prima facie case made for 
the plaintiff by the administration granted, and was properly 
refused for that reason, and also because it did not conform 
to the law in reference to the character of evidence necesga 
to raise a presumption of death, thongh in the case at bar the 
testimony tended to show contact with a specific peril. 

Instructions numbered six and eight, given for the defend. 
ant, presents its case very fairly to the jury on the testimony 
adduced, and we will not disturb the finding. 

The instruction given for the plaintiff is abstractly objec. 
tionable in failing to confine the inquiry of the jury as to 
death to the period for which the insured had paid the pre. 
mium, but there is no pretense that he died after that time, 
_ and this error is not material under the circumstances of this 
case. 

The judgment will be affirmed; all the judges concur, ex- 
cept Judge Vories, who is absent. 


James H. Appellant, vs. A. J ‘AOBS, Respondent. 


1. Trustee's deed, recitals in not prima facie evidence, when.—In the absence of a 
provision therein to that effect, the recitals contained in a trustee’s deed are 
not prima facie evidence of their truth. (Neilson vs. Chariton County, 60 
Mo., 385.) 

2. Trusiee’s sale in absence of trustee, void —The absence of a trustee at a sale 
under his deed of trust, is fatal, and the sale is void. 

8. Deed of trust, sale under at a sacrifice may be set aside.—Where a trustee 
permits property to be sacrificed under his deed of trust, by sale for a little 
over a tithe of its value—as where property worth from $5,000 to $8,000 is 
sold for $1,000—the sale will, on timely application, be set aside. 


Appeal from St. Louis Circuit Court. 
Reynolds & Relfe, for Appellant, cited Am. Law Reg., 2 
vol. [N. 8.] p. 711-12, § 20, and cases cited; Doe vs. Kob- 


inson, 24 Miss., 688 ; Singleton vs. Scott, 11 Ia., 589 ; How- 
ard vs. Thornton, 50 Mo., 292; Bates vs. Perry, 51 Mo., 449; 
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Graham vs. King, 50 Mo., 23; Longworth vs. Butler, 8 Il., 
39, 44; Stine vs. Wilkson, 10 Mo., 94; Goode vs. Comfort, 
39 Mo., 328; Wright vs. Wilson, 2 Yerg., 394; Wallace vs. 
Easton, 5 How. Pr., 102, 103; Am. Law Keg., vol. 2, [N. 8.] 
pp. 724. 726, 729. §§ 31. 32, 36, and authorities cited ; Gib- 
son’s Heirs vs. Jones, 5 Leigh, [Va.] 370; Norman vs. Hill, 
9 Pat. & Heath, [Va.] 676. 


Krum & Madiil, for Respondent. 
SHEeRwoop, Judge, delivered the opinion of the court. 


The plaintiff brings this suit to set aside the sale of his land 
made under a deed of trust ; to cancel the deed made by the 
trustee, as well as subsequent deeds, for permission to re- 
deem, for an account of the rents and profits, and for pos- 
session. The property has a frontage of fifty feet on Olive 
street, by a depth of one hundred and thirty-one feet, and is 
situate between Ewing and Leffingwell Avenue. The defend- 
aut, Mrs. Jacobs, formerly Mrs. Nagus, is in possession, 
claiming under a deed made to her by Hazel, who conveyed 
to her on the same day that the deed of Nagus, her former 
husband, was made to him, and for the same expressed con- 
sideration. 

Our consideration will be directed and restricted to the 
questions discussed by counsel in this court, and which, so 
far as an opinion can be formed, were the theme of discus- 
sion in the court below. 

The salient points thus presented are in relation to the 
presence of the trustee at the sale, and the price at which the 
property sold. We have given great attention to the testi- 
mony, but have not been able to arrive at a result at all co- 
incident with that reached by the trial court. 

It is to be observed, in the first place, that the deed of 
trust does not, as is usual, contain a provision that the reci- 
- tals contained in the deed of the trustee, shall be prima facie 
evidence of their truth. In the absence of any suel: proviso, 
some evidence would have to be introduced in support of the 
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recitals of the trnstee’s deed. (Carter vs. Abshire, 48 Mo, 
300; Neilson vs. Chariton Co., 60 Mo., 386.) 

The evidence offered by defendant was sufficient, perhaps, 
to supply the lack of a proviso of this sort, sufficient to make 
out a case strong enough on the point of the presence of the 
trustee at the sale, did that evidence stand alone and uncon. 
tradicted, to warrant us in accepting as a fact, the allegation 
of the answer in reference to his presence. But that evi- 
dence is by no means without contradiction. We have the 
testimony of two witnesses, one of whom at least, was disin- 
terested, who went to the place of sale beforehand, with the 
express object in view of seeing whether the trustee would 
be there, who remained until the sale was over, and who 
both unite in the statement that the trustee was not present. 

The opposing testimony offered by the defendants we do 
not regard as overthrowing that just referred to, and this for 
several reasons: It is not to be expected that a witness who 
casually happens at a certain locality would observe surround- 
ing occurrences with that degree of accurate attention which 
one would who comes with a single object in view, and on 
which his perceptions are actively centered. As to the ane 
tioneer who cried the sale, his memory appears to grow 
fresher with the lapse of years, and his testimony to gather 
confidence in an inverse ratio to the length of time interven- 
ing between events and the date of his testimony concerning 
them. On the trial of an ejectment for the possession of the 
property in controversy, occurring within a short period af- 
ter the sale took place, this witness, according to the testi- 
mony of two attorneys who called him on the stand in rela- 
tion to the point, testified to the presence of the trustee at 
the sale with great hesitancy, saying, in substance, he was 
‘not certain whether the trustee was present ; his impression 
was that he was present, and that the witness had procured 
him to come. And yet this witness could not remember of 
having testified at all in reference to the trustee’s presence. 
"And the memory of the trustee, who, of all men, would be 
supposed to recollect with distinctness as to his own presence, 
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js almost a blank; the only point he is clear on, one that 
needed no proof from him, is his execution of the deed. He 
could not call to mind whether he was present or not at the 
gile, nor whether he was a witness at the trial of the eject- 
ment cause. But we have the testimony of two witnesses 
directly to the point, that he did testify in that cause, in re- 
gard to his presence one of whom, Mr. Crane, states that the 
trustee on that occasion, a few months after the sale, stated 
“he did not recollect of being present; but his impression 
was he was not present at the sale.” 

Under these circumstances the presence of the trustee when 
the sale occurred, cannot be regarded as satisfactorily estab- 
lished. And this defect. according to our previous decisions, 
as well as adjudication elsewhere, is fatal. (Graham vs. King, 
50 Mo., 22; Howard vs. Thornton, Id., 292; Bules vs. Perry, 

51 Mo., 449.) But even if the evidence warranted us in 
making the concession that the trustee was actually present 
at the sale, we could not then consent to an affirmance of the 
judgment dismissing the plaintiff's petition. And for these 
reasons: The property was sacrificed. Thé@testimony tends 
very strongly to produce the belief that the house and lots 
were worth from $5,000 to $8,000, and yet they were struck © : 
off to Nagus, the assignee of the notes, the only bidder at 

the sale, for $1,000. 

The trustee testifies, that at the time the sale occurred 
there was “a good deal of depreciation in property, and I was 
trustee in a great many cases; and in some instances I re- 
fused positively to act.” Why then did he act in the case at 
bar? He should, if present at the sale, and finding that the 
property was about to be sold for a little over a tithe of its 
value, have postponed the sale, and awaited a more anspi- 
cious moment. It was his “clear duty” to have done this, 
(Johnson vs. Eason, 3 Ired. [Eq.] 336.) 

Neither the law nor the parties intend that the trustee 
shall be a nose of wax, a mere figure-head, in the hands of 

the creditor and of the auctioneer. He is placed in a position 
to act fairly by all interested, and when he fails in his duty 
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in this regard, the sales he makes will be set aside on timely 
application. (Stoffel vs. Schroeder, post, p. 147.) 

Holding these views, the judgment will be reversed and 
the cause remanded. Judge Vories absent. The other 
judges concur. 


Is toe Matrer or Sovurnern Horet Company anp Roserr 
CampsxLt, Respondents, vs. County Courr or Sr. Lous 
County, Appellant. 


1. Revenue—Act of 1860, exempting Southern Hotel property from taxation What 
taxes exempted by— Assessment— Tazation.—By the act of January 4th, 1860, 
the lot for the Southern Hotel in the city of St. Louis, was declared to be “ex. 
empted from taxation by the city and county, for the period of ten years, from 
and after the first day of December, 1859.” Prior to that date taxes had 
been assessed against this property for the vear 1860, but the return in the 
tax books showed that they had not been paid, but were marked “ exempted 
by the act of January 4th, 1860, from railroad, school and county taxes.” 
The assessment for 1860 was begun October Ist, 1859, and completed by 
March Ist, 1860. Meld, that the word “taxation,” used in the act, referred to 
taxes which were due and subject to levy in 1860, and not merely to those 
which should be assessed for that year; that the discharge entered on the . 
tax book was conclusive evidence that the tax for 1860 was not collected ; and 
that, as the exemption was. to be for only ten years, the property was liable 
for the taxes assessed in 1869,-and due in 1870. That the assessment con 
stituted a lien, does not affect the proposition. 


Appeal from St. Louis Cireuit Court. 
4 Thomas ©. Reynolds, for Appellee. 


The true construction of the Act of 1860 is, that it ex- 
empted the Southern Hotel property from taxes due and pay- 
able to the city and county of St. Lonis, prior to December 
Ist, 1869. (R. C., 1855, p. 1329, 88 18, 19, 20; p. 1334, § 
49; p. 1842, § 23; p. 1345, § 41); Act of March 3d, 1857 
(Sess. Acts, 1857, p. 674); Revenne Act, March 30, 1872; 
Gottschalk’s Laws, p. 374; Sess. Acts, 1872, p. 92.§ 48; Act 
of Jannary 14, 1860, “for the benefit of the collector of St. 
Lonis county” (Sess. Acts, 1860, p. 576, § 2). 
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To extend the exemption of taxes to those of 1870, would 
be to give the property exemption for eleven years, by a most 
forced construction of the mere administrative regulations 
for the valuation of the property for purposes of uniform 
taxation. 

If the exemption from taxation commenced December Ist, 
1859, the liability re-attached on December Ist, 1869. 

The counsel for appellant confound assessment or valuation 
of property, with taxation. Even after such valuation it does 
not follow that any tax will be levied. 

The cases cited for appellant (45 Mo., 130, and 34 Mo., 
390), merely affirm what the statutes already express very 
clearly, that the lien or liability for the future taxes on land 
is imposed on it from the date of the commencement of the 
valuation assessment. 


Hitchcock, Lubke § Player, for Respondent. 


The Act does not say “taxes due and parable,” nor can 


these words “ due and payable” be put into this Act at this 
time by construction. The language of the Act is, that the 
property shall be “ exempt from taxation,” ¢. e., exempt from 
the imposition of any taxes of the kind mentioned, by the 
assessment thereof. In Blossom vs. Van Court (34 Mo., 390), 
and McLaren vs. Sheble (45 Mo., 130), it is determined that 
the imposition of the tax is the date of the assessment, 7. ¢., 
the Ist Monday of September. 

The date upon which the assessment is prescribed by statute 
to be begun, fixes the time of the assessment and lien, no 
matter when the assessment was in fact made. (McLaren vs. 
Sheble, supra; Blossom v. Van’ Court, supra.) Hence, when 
this tax for the fiscal year, called “ 1870,” was imposed, 2, e., 
the Ist Monday of September, 1869, the period of ten years, 
fixed by the act of January, 1860, had not elapsed by three 
months, and the assessment was therefore illegal in that “the 
land was not [then] subject to taxation.” 

The taxes of 1860 are still due and a charge upon the prop- 
erty for aught that appears in the agreement of facts and ex- 
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hibit offered by appellee. The assessment is shown to have 
been made, and it is then shown that the collector failed to 
collect the “R. R., school and county taxes,” and marked them 
on the tax bill “exempt.” 


Napron, Judge, delivered the opinion of the court. 


The Legislature of Missouri by an act passed 4th January, 
1860, for the benefit of the Lindell and Southern Hotel Com. 
panies, declares in the preamble of the act, that the erection 
of those hotels has ceased from the want of money, and that 
building is deemed a great public need and advantage to the 
city and county of St. Louis ; and, therefore, for the purpose 
of inducing the investment of capital for their speedy com- 
pletion, it is enacted, that the land described in the preamble 
and all improvements “ shall be exempt from taxation by the 
city and conuty, for the period of ten years, from and after 
the first day of December, 1859.” 

It is agreed thar, prior tothe 1st of December, 1859, taxes 
had been assessed against this property for the year 1860, 
but the returns in the tax books showed that no tax assessed 
in 1859 for 1860, had been paid, but that they were marked 
“exempted by this act of January 4th, 1860, from R. R,, 
school and county taxes,” and it was admitted that no sueh 
taxes had been paid. ‘The assessment of the property for 
these taxes, payable in 1860, was begun by the assessor in 
1859, on the Ist day of October, and was concluded before 
the Ist of March, 1860. This assessment referred to prop- 
erty as owned on the preceding Ist day of October, and the 
Jand in question was on that day owned by the Southern 
Horel Company. On the tax book for 1860, this property 
was duly returned for taxation, but, as before stated, on this 
return was endorsed, “exempt from rail, school and county 
tax.” And in fact, the tax was not paid. 

It was admitted that in 1864, Robert.Campbell bought this 
property, and is the present owner. 

. This application of Mr. Campbell, the owner, was to have 


the assessment upon the tax Lill for county and city taxes for 
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1870 struck from the tax bill, the assessment having been 
made in September, 1869. The county court refused to allow 
this exemption, and the case was taken by appeal to the cir- 
cenit court, where the claim to an exemption was allowed, and 
the tax for 1870 ordered to be erased, and the case is brought 
to this court by appeal. 

Several questions have been argued in this court, which, on ~ 
the view we take of the case, need not be decided; one of 
them is, that no appeal was allowable in this case from the 
county to the circuit court. And the point made was, that 
the act of January, 1860, was unconstitutional, and a third 
position taken by the counsel for the county was, that at all 
events the school taxes were not within the meaning of the 
exemption provided for in the act. 

These questions have been elaborately argued but it will 
be obvious that they are entirely nnimportant to either party 
on the hypothesis that the act of 4th of January, 1860, did 
not extend the exemption to the taxes for 1870, and, as we 
have reached that conclusion, the judgment of the county 
court should stand ; and whether an appeal from it was adinissi- 
ble or not, or whether the legislature had power to make the ex- 
emption, or whether the school taxes were not exempted, are 
questions of no practical importance—since, in our opinion, 
the exemption, whether constitutional or not, or whether em- 
bracing school taxes or not, did not embrace the taxes for the 
year 1870. 

It is clear that, if the taxes levied on this property for the 
year 1860, were properly exempted by the law, as in point 
of fact it was conceded they were, the ten years’ exemption 
would not reach the taxes for 1870. 

The entire argument for the exemption of the taxes in 
1870 is based on the construction of the word “taxation,” 
which is asserted to mean assessment for taxation. Under 
the system of taxation, adopted in this State for many years, 
and certainly in force in 1860, there always intervened be- 
tween an assessment or valuation of property, and the exten- 
sion of the tax on the assessor’s books, which were ultimately 
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handed over to the collector, and the date at which the eo}. 
lector was required to collect the taxes, a considerable inter. 
val. 

In St. Louis county, under the act of March 3d, 1857, the 
assessor was required to begin his assessment in October, of 
each year, but he was not required to return his book of ag. 
sessment, or tax book, until the 1st day of March following, 
and the county court had a month longer to hear appeals from 
his valuation of property. The collector was allowed till the 
Ast of June, to make out an abstract of his receipts. 

The 4th section of the Act of March 3, 1857, declares that, 
“whoever shall pay the amount of taxes assessed upon hig 
property on or before the last day of August next, after the 
delivery of the copy of the tax book to the collector, in the 
year 1858, or any year thereafter, shall be entitled to a de- 
duction of 5 per cent. from the portion thereof due to the - 
county ; and to all such portion thereof as shall remain unpaid 
thereafter, 10 per cent. thereon shall be added, if paid before 
the 1st day of December following, or 20 per cent., if not so 
paid, to be collected for the use of the county.” 

This provision of the law governing St. Louis county, seems 
a sufficient explanation of the Act of 1860, fixing the period 
of exemption from December Ist, 1859.° That was a point of 
time at which it might be presumed that the taxes due in 
1859 had been paid, and if they had not, 20 per cent. was due 
on them. The manifest intent of the Act was to exempt the 
property in question from the taxes due in 1860,and not from 
those due in 1859, which might well be presumed to have 
been paid prior to December Ist. Undoubtedly, if the taxes 
due in 1859, were intended to be exempted, the complainant 
has no case, nor has he any grounds for exemption in 1870, 
if the taxes due for 1860 were exempt, as the exemption only 
extended for ten years. The object of this act was to exempt 
this hotel property from the payment of taxes for ten years. 
The valuation of property by assessors amounts to nothing, 
if the taxes extended on the assessor’s books are not paid, and 
are not required to be paid. That the assessment for 1860 
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was not paid, is conceded, and the taxes due for ten years 
thereafter, including the year 1860, are conceded to be ex- 
empt. 

The object of the law in question was, to exempt the prop- 
erty from taxation for ten years. That for ten years this 
property has paid no exempted tax, seems to be conceded. 
The law had no reference to assessments, which preceded the 
levy of taxes. That these assessments would create a lien 
from their date, is another question, no more involved in the 
construction of this Act of 1860. 

We attach no importance to the date of the assessments. 
The question is, whether the property has had an exemption 
from payment of county and city taxes for ten years. That 
it has, is conceded in the agreed statement, unless we con- 
elude that the taxes for 1860 were not released. But it is 
clear that the act discharged the collector from collecting the 
taxes of 1860, and the discharge entered on his tax books is 
conclusive evidence that the tax was not collected, and the 
fact that it was not collected, isadmitted. It follows, of course 
that.the taxes for 1870 are due, since the taxes from 1860 to 
1869 embrace ten years. 

We do not understand the words “exempt from taxation ” 
as equivalent to the words “exempt from assessment.” As- 
sessment by assessors, of the value of the property isa very 
different matter from the authorized exaction of taxes by a 
collector upon these assessments. These assessments are 
made long anterior to any authority to collect the taxes based 
on them. ‘The taxes so assessed may never become due, from 
various causes; and a careful examination of all the statutes 
in regard to revenue, from 1855 down to the present day, will, 
we think, clearly show that the legislature have never con- 
founded assessments with the actual levy of taxes, and the 
construction given to the Act of 1860, exempting this prop- 
erty from taxation for ten years after the Ist of December, 
1859, by the revenue officers, was the correct one. The first 
year of exemption was the year 1860, and the last one was, of 
course, 1869 ; and it is of no importance that the assessment 
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for 1870 was made anterior to the 1st of December, 1869, any 
more than it was that the assessment for 1860 was made in 
October, 1859. 

The judgment of the cirenit court is reversed, :nd that of 
the county court affirmed. The other judges concur, except 
Judges Vories and Hough, who were absent. 


Joun MoMerry, Defendant in Error, vs. CHartes B. Mor 
rison, Plaintiff in Error. 


1. Limitations, statute of—Computation of time--Absence in South, flagrante 
bello.—Whiere the maker of a note was in Louisiana, and the holder in Mig- 
souri during that period, the interval between August 16th, 1861, and Au. 
gust 20th, 1866, could not be computed in favor of the maker as a part of the 
statutory period of limitations. 

2. Limitations, slatute of —Lex fori—Lez loci contractus.—The doctrine is firmly 
rooted that the statute of limitations of the country in which suit is brought, 
may be pleaded to bar a recovery on a contract made out of its political juris 
diction, and that the statute of the place where the contract was made, can- 
not beso pleaded. But when the statute of limitations where the contract 
is made, operates to extinguish the contract or debt itself,the case no longer falls 
within the rule that the statute affects only the remedy; and when sucha 
contract is sued upon in another State, the lez loci contractus, and not the lez 
Sori is to govern, 

8. Conflict of laws-—State statutes, how construed—The adjudicated cases of a 
State relating thereto, must govern in the construction of its laws. 

4. Limitations, stalute of —Suit on note—Louisiana “ prescription” lawnol an ex 
tinguishment of debt.—Under the laws of Louisiana, actions on bills and notes 
are “prescribed” in five years. But under the decisions of that State, such 
limitation does not operate to extinguish the debt, and suit may be brought 
on a note made in that State against the maker in Missouri, within the period 
limited by the laws of this State. 

5. Statute of limitations—Stale claims —Defendant may avail himself of the 
statute of the place of contract where the demand is stale, and he has probably 
been deprived of his evidence. 


Error to St. Louis Circuit Court. 
J. C. Terry, for Plaintiff in Error. 


The note was prescribed by the laws of Lonisiana, and that 
prescription operated to extinguish or alter the obligation,+ 
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so that an action on it will not lie in any place. (Baker vs. 
Stonebraker, 36 Mo., 338; Carson vs: Hunter, 46 Mo., 467; 
1 Greenl., 45, § 39; Sto. Confl. of Laws, 6th ed., § 582; Civil 
Code La., Arts. 2126, 3420, 3422, 3494, 3497, 3505; Brown vs, 
Union Ins. Co., 3 An. [La.], 183; Christian vs. Chaney. 5 
Id., 219, 220; Livistones vs. Morigny, 13 Id., 353; Brown 
vs. Shields, 13 Id., 57: Cowand vs. Pulley, 11 Id., 2; Sue. 
of Ferguson, 17 Id., 256; Sue. of Virgin, 18 Id., 44; Du- 
rand vs. Hume, 20 Id., 345; Billurgs vs. Hall, 7 Cal., 1; 
Winburn vs. Cochran, 9 Tex., 123; Le Roy vs. Crown. 2 
Mason, 166 ; Townsend vs. Jennison, 9 How., 417; Ersk. Inst., 
800; 2 Pars. Bills, 631; Mayor vs. Pyne, 3 Bing., 285; Wil- 
liams vs. Jones, 13 East, 439; Dunford vs. Clark, 3 Louis, 
901; Lortheth vs. Hogan, 1 An. [La.], 330; Sue. of Linder- 
man, 3 Id., 714; Shields vs. Brundige, 4 La., 326; Blanchard 
vs. Russell, 13 Mass., 1; 4 Cow., 511; Le Roy vs. Crowen- 
shield, 2 Mason, 166; 10 Barn. & Cr., 909 and foot note; Par- 
tidas, preface & p. 369; Booke vs. Flood, 5 Martin [La.], 
403, 404; 4 La., 327.) 


A. Hamilton, with R. H. Musser, for Defendant in Error, 


Article 3505 of the Civil Code of Louisiana, is not an abso- 
inte extinguishment of the debt, but is merely a statute of 
limitations. (Stewart vs. Leroy, 11 Wal., 244; Harper vs. 
Abbott, 6 Wal., 532; The Protector, 9 Wal., 687; Stewart 
vs. Kahn, 11 Wal., 494; S. C., 24 La. An., 31; Adger vs. Al- 

ston, 15 Wal., 555; see also C. C. La., Arts. 3424, 3426.) 

_ And to avail himself of the prescription, defendant must 
plead it. If he fails to do so, he is considered as having 
waived it, and the plaintiff will recover (Dunford vs. Clarke’s 
Est., 3 La., 204; Pereonx vs. Lacoste, 19 La. An.. 266; Poth. 
Obl., p. 3, ch. 8, art. 1, § 676; Paillst Mann. De Droit Title, 
20 de la prescription, p. 703, note 3; Duranton Traite des 
Obligations Tome 4. p. 92; Union Manuf. vs. Lebdale, 7 U. 
8.,108; Erwin vs. Lowry, 2 La. An., 314; Newman vs. Goza, 
Id., 642; Lacoste vs. Benton, 3 An., 220; Brown vs. Stone, 
4 An., 235; Taylor vs. Ivor, 7 An., 272: Sto. Confl. L., pp. 
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576, 577, 579; 2 Pars. Contr. [6th Ed.], 590, and notes ; Lin. 
coln vs. Battelle, 6 Wend., 475; Carlin vs. Page, 8 Vt., 147.) 


Waener, Judge, delivered the opinion of the court. 


This was an action on a promissory note made by the de- 
fendant in the State of Louisiana, and payable there, dated 
February 7, 1861, and due one year after date. The plaintiff 
in order to avoid the statute of limitations in this State, 
alleged a state of war existing between the North and South, 
and also declared that the note was, during the existence of 
the war, held by persons residing in the North, and that the 
defendant, during the same period, resided in the South. 
There was also an averment that plaintiff became possessed 
of the note by purchase since the proclamation of peace be- 
tween the respective sections of the country. 

Defendant in his answer admitted the execution of the 
note, but in avoidance of any liability thereon, he averred 
that the note was made in Louisiana, and was made payable 
there, and was to be interpreted and controlled by the laws 
of that State; and that by the laws of that State, the note 
was prescribed in five years; that more than five years had 
elapsed between the maturity of the note and the insti- 
tution of this suit, after allowing till Angust 20th, 1866, for 
the prevalence of war; that the effect of the statute of pre 
scriptions of Louisiana was, to destroy the right or obliga- 
tion, and after the five years had run against the note, the 
obligation was extinguished or so altered in ch: wracter that an - 
action could not be maintained on it in this State. Defend- 
ant further denied that plaintiff ever purchased the note, but 
alleged that he paid the same under legal pressure as indorser, 
and stated, that under the statute of limitations in this State 
his action was barred. 

In answer to the last defense set up in the answer, it is 
sufficient to say that the evidence is direct and positive, that 
the plaintiff did purchase the note from the owner who held 
it for a valuable consideration, and upon that point there can 
be no question of the correctness of the judgment below. 
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The only point in the case upon which there can be any real 
contention, is the second instruction given for the plaintiff, 
which declared that the effect of the Louisiana law of pre- 
scription, after the lapse of five years, was not to extinguish 
and discharge the debt; that the law was substantially a law 
of limitations, the running of which in this case was inter- 
rupted or suspended from the 16th day of August, 1861, to 
the 20th of August, 1866, during which time all commercial 
intercourse between citizens and inhabitants of Louisiana and 
citizens of Missouri, was by law forbidden. The proposition 
that the time during which the war raged, and all commer- 
cial intercourse was forbidden, should be deducted from the 
time in which the statute would run, is not disputed in this 
court, nor could it be successfully denied, for it is now the 
well settled and established law. After taking out the time 
‘of interruption, the period is less than ten years, the bar un- 
der our statute, but more than five, the prescription by the 
Louisiana law. 

The doctrine is firmly rooted, that the statute of lim- 
itations of the country in which suit is brought, may be 
pleaded to bar & recovery on a contract made out of 
its political jurisdiction, and that the statute of the place 
where the contract was made, cannot be so pleaded. But 
where the statute of limitations where the contract is made 
operates to extinguish the contract or debt itself, the case no 
longer falls within the law in respect to the limitation of the 
remedy ; and when such a contract is sued upon in another 
State, the lex loci contractus and not the lex fori is to 
govern. (Baker vs. Stonebraker, 36 Mo., 338; Shelby vs. 
Guy, 11 Wheat., 361.) 

The main question then is whether the civil code prevail- 
ing in Louisiana, where it prescribes the time for bringing 
actions is to be regarded as a mere statute of limitations, or 
whether it operates as a complete extinguishment of the debt. 
Several articles of the code were introduced in evidence and 
are copied in the bill of exceptions. 
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Art. 2126 says, obligations are extinguished by prescrip. 
tion. In Art. 3420, it is declared that prescription is a man- 
ner of acquiring property, or discharging debts by effect of 
time, and under the conditions regulated by law; and Art, 
3494, provides that the prescription which operates a release | 
from debts, discharges the debtor by the mere silence of the 
creditor during the time fixed by law, from all actions, real or 
personal, which might be brought against him. By another 
provision actions on bills of exchange, promissory notes, etc., 
are prescribed in five years. As this isa foreign law, we must 
seek for its proper construction in the adjudicated cases in 
the courts of the country where the law exists. The ques- 
tion has repeatedly been before the Supreme Court of Lonis- 
iana, and some of its decisions will now be referred to. 

In the succession of Ferguson (17 La. An., 255), which 
was an action by a mortgage creditor for preference on notes. 
and interest, the plea of prescription of five years was the only 
point presented for consideration. The chief justice in de- 
livering the opinion of the whole court, says: “After five 
years had elapsed from the maturity of the notes, Allen made 
provision for their payment in the act of sale to C. Fergn- 
son, which, if not an explicit, is certainly a tacit renuncia- 
tion of prescription. He acknowledged their binding effect 
in providing for their payment. But it is declared by the 
civil code that prescription is one of the modes of extinguish- 
ing debts ; and as these notes were thus extinguished, if is con- 
tended that the accessory obligation of mortgage was not re- 
vived by the renunciation of prescription. It would be of 
no avail in this case to examine this position.” Here the 
court distinctly recognizes the parties’ right to renounce the 
prescription, just as parties under ordinary statutes of limi- 
tation may waive the bar, and continue liable for the debt. 
If the prescription amounted to a total extinguishment, the 
debt would be gone—entirely lost, and no renunciation could 
revive it. 

In the case of Livistones vs. Morigny (13 La. An., 353), 
the suit was upon notes, and there was a plea of prescription, 
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and the question was fully discussed. The different provi- 
sions of the civil code were carefully referred to, and it was 
shown that, after the prescription was acquired, it might be 
renounced. The court then continues: “A mere acknowl- 
edgment by a debtor after prescription is acquired, that he 
has not paid the debt, would not, perhaps, bind him to pay, 
because he could still urge his plea of prescription when sued ; 
fur he does not by such an acknowledgment promise not to 
make the plea, nor does he thereby promise to pay, nor does 
he acknowledge the debt. We are of the opinion that the 
second interrogatory is subject to no legal objection, but it 
can have no effect unless the recognition of defendant’s in- 
debtedness consisted of an acknowledgment of the debt, or a 
promise to pay it without any express acknowledgment that 
the debt was unpaid; for a promise to pay includes the re- 
cognition that the debt is still due. (See Butler vs. Ford, 9 
Rob., 113; Shiff vs. Hertzogg, 12 La., 455; Wilson vs. Ban- 
nen, 1 R., 556; Montgomery vs. Levistons, 3 R., 147; C.C., 
3486; C. P., Art. 13.) Art. 3420, C. C., declares that ‘preserip- 
tion is amanner of acquiring property or discharging debts, by 
the effect of time, and under the conditions regulated by law.’ 
It appears to be a natural conclusion from this article, 
and from article 13, of the code of practice, which declares 
that prescription merely affects the remedy, that when a 
debt is prescribed, it is discharged, and the original debtor 
cannot be held liable without a new acknowledgment of the 
debt, or a promise to pay, or not to plead prescription; for 
tliese destroy the presumption of law that the debt has been 
paid. and his new acknowledgment or promise binds him to 
the amount thereof. (Butler v. Ford, 9 La., 113.)” 

From the above opinion it thus clearly appears, that by a 
provision of the Louisiana code, it is declared that prescrip- 
tion merely affects the remedy ; that the lapse of the time 
prescribed discharges the debt, or, in other words, constitutes 
& presumption of payment, but that a new promise or acknowl- 
edgment of the debt destroys the presumption of payment, 
and continues the liability. This is substantially the con- 
10—voL. 
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struction that has alwars been placed upon the English ang 
Awerican statutes of limitations, and it seems that the courts 
in Louisiana have always regarded their code in reference to 
prescription as having no other effect. 

In Taylor vs. Ivor (7 An., 272}, the action was upon a judg. 
ment rendered in the State of Mississippi, and a statute of 
that State was relied upon by the defendant, which provided 
that no judgment rendered in the courts of the State, should 
be revived by scire facias ; and that no action of debt should 
be instituted thereon after the expiration of seven years, yet 
the court held this a statute of limitations and reiterated the 
familiar principle, that the prescription of the forum, or the 
place where the remedy is sought, must govern in all the 
suits for the recovery of debts. So in Erwin vs. Lowry, (2 
An., 314) it is declared: “ The law of the forum guverns the 
question of prescription, and by our code an acknowledgment 
of the debt interrupts prescription, even thongh such an ac 
knowledgment be not made to the creditor.” And in Newman: 
vs. Goza (Id. 646), the court again says: “ Questions of pre 
scription affect the remedy, and must be determined by the 
law of the forum.” (Sto. Confl. Laws, § 576 ; Union Cotton 
Manuf. vs. Lobdelle, 7 Mart. N.S., 108.) “Prescription,” says 
our code, (art. 3486) “ceases likewise to run whenever the 
debtor or possessor makes an acknowledgment of the right of 
the person whose title they prescribe.” 

The same doctrine runs uniformly thronghout the Louisiana 
decisions. Many more cases might be cited, but it is unne- 
cessary. It appears very plainly that the construction that 
they place upon their code is, that the prescription is not an 
absolute extinguishment of the debt, but a presumption of 
payment, and that presumption may be waived or destroyed 
by a renunciation, either express or tacit, or by a new promise 
or acknowledgment, thus placing it upon the footing of an 
ordinary statute of limitations. These decisions are binding 
upon us, and they are moreover in harmony with the policy 
of the law of all nations, which is not to extinguish debts on 
account of mere lapse of time, but to allow the debtor to avail 
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himself of the statute when the demand is stale, and he has 
probably been deprived of his evidence. On this ground the 
- Jaw presumes the debt paid, but this presumption may be 
rebutted by the act of the party. If he waives his privilege, 
or promises to pay, or acknowledges the debt, then he is held 
liable. Therefore, construing as we must the Louisiana code 
of prescription as a statute of limitations, the court did not 
err in its declaration or its judgment. 

The point raised in appellant’s argument, that the note 
was without consideration, was not set up in his answer, and 
no issue was made upon it in the pleadings, and it will not be 
noticed. 

The judgment should be affirmed. Judges Napton and 
Sherwood concur. Judges Vories and Hough absent. 


Srorret, e¢ a/., Appellants, vs. 
per, al., Respondents. 


1. Deed of trust—-Bona fides of trustee— Duties required of. —The trustee at the’ 
trust sale should adopt all reasonable precautions to render the sale beneficial 
to the debtor. A bare compliance with the terms of the deedis not sufficient. 
And if not conducted iu all fairness and integrity, the sale will be set aside. 

2. Mortgages and deeds of trust——Sale at unusual hour, and at sacrifice—Equi- ° 
table interference.—W here it appeared that the beneficiary in a deed of trust 
procured the property to be sold thereunder at eleven instead of twelve o'clock ; 
that only two bidders were present, and that being worth $8500, it brought 
but $5000; Ae/d, that, although the inadequacy of consideration paid was not 
itself so unconscionable as to authorize equitable interference, and even though 
it were not shown that at the usual hour of sale the property would have 
bronght a greater sum, yet in view of all the circumstances, the sale should 

- be set aside. 

8. Hquity—Quit-claim deed— Purchase without notice—The grantee in a quit- 
claim deed cannot maintain that he is a purchaser without notice of equities 


affecting his grantor. 
Appeal from St. Louis Circuit Court. 
John P. Hudgins, tor Appellants, cited Worten vs. Henkle, 


20 Mo., 290; Stewart vs. Nelson, 25 Mo., 309; Stine vs. 
Wilkinson, 10 Mo., 75; Stewart vs. Severance, 43 Mo., 322. 
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T. H. Wilson, for Respondents, cited Chesley vs. Chesley, 
49 Mo., 540; Forrester vs. Scoville, 51 Mo., 268; Johnson 
vs. Quarles, 46 Mo., 423; Ellis vs. Pacific R. R., 51 Mo., 200; - 
Sto. Eq., $$ 762, 763, 764, 770; Judge vs. Booge, 47 Mo, 
544; Carter vs. Abshire, 48 Mo., 300; Brooks vs. Duckworth 
49 Mo., 43. 


Surerwoop, Judge, delivered the opinion of the court, 


This is an equitable proceeding whereby it is sought to set 
aside a sale, undera deed of trust, of certain real estate situate 
in the city of St. Louis, and also, to declare void a deed sub. 
sequently made by the defendant, Schroeder, the purchaser 
at such sale, to the defendant, Westerheide, and to permit 
the plaintiff to redeem. The basis of the complaint was; 
1st, that Schroeder, who was the beneficiary in the deed of 
trust, agreed to buy in the land and permit its redemption, 
and, 2d, that by means of this agreement. he had bought in 
the land at about half of what it was worth, and that in con. 
sequence of the agreement the sale took place at an un- 
usual hour, and that Westerheide afterwards, with full knowl 
‘ edge of all the cireumstances, received a deed from Schroe- 
der, and this deed was made without any money being paid, 
and in order to cover up the fraud practiced at the sale nn- 
der the deed of trust. The answers of the defendants denied 
all the chief allegations of the petition. The plaintiffs, with 
the exceptions of Stoffel and McGuire, are the minor heirs of 
Mrs. Schmitz, and the owners of the equity of redemption in 
the property in controversy, which equity of redemption was 
acquired by and for them, by means of a sale which took 
place under a second deed of trust, which incumbrance as 
well as the first deed under which Schroeder bonght, were 
placed on tie premises in question by Jacob Schmitz, the father 
of Mrs. Stoffel and those of the plaintiffs, who are minors. 
The sale and conveyance under the second deed of trust, took 
place prior to that under the first deed ; the former deed being 
made to a creditor other than Schroeder, and for a different 
debt 
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Upon hearing the evidence, it was held insufficient to sus- 
tain the allegations of the petition,and the same was dismissed. 
If this action of the trial court was based on the first ground 
mentioned, it was clearly right, and this for two reasons ; first, 
that the testimony offered by plaintiffs was too vague and in- 
conclusive, especially when explicitly denied by Schroeder, to 
establish any such agreement; second, it does not appear that 
Schmitz, the father, made the alleged agreement for the benetit 

of the plaintiffs. 

But the dismissal of the petition is not so satisfactory, when 
considered with reference to the other grounds which it con- 
tains. The testimony shows that the sale oceurred at 11 
o'clock, when the usual time was an hour later, that this re- 
sult was attained by Schroeder, the beneficiary, and purchaser 
at that sale, and that the property which was worth at least 
$8,500, was sold for $5,000. There were but two bidders at 
this sale, the one already mentioned, and Schmitz, the debtor, 
who bid, it seems under the advice of the auctioneer, in order 
tokeep the property from being sold for a nominal sum. 
As a matter of course, there is not such a gross inadequacy 
of price as to shock the moral sense, and authorize equitable 
interference, had this sale taken place at the usual time. 
It has always been the doctrine of this court, as well as of 
courts elsewhere, that the mode of sale referred to, being a 
harsh method of disposing of the equity of redemption, should 

' be watched with jealous solicitude, and overthrown, if not 
conducted in all fairness and integrity, and that the trustee 
is bound to act bona fide, as in exercising the power, he be- 
comes the trustee of the debtor, and should adopt all reason- 
able modes of proceeding in order to render the sale beneficial 
to the debtor, and cannot shelter himself under a bare literal 
eompliance with the conditions imposed by the terms of the 
power. (Goode vs. Comfort, 39 Mo., 313; Judge vs. Buoge, 
47 Mo., 544; Brown vs. Reussler, 15 Lll., 507; Howard vs, 

Ames, 3 Met., 311; Montague vs. Dawes, 14 Allen, 369; 

Roche vs. Farnsworth, 106 Mass., 509; Smith vs. Provin, 4 

Allen, 516; Mathie vs. Edwards, 2 Coll., 465.) 
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Here, this discretion thus confided to the trustees, in the 
present case, was not soundly exercised ; they permitted them. 
selves to be so far prevailed upon, as to order the sale at ap 
earlier hour than usual, when it was evident that this course 
of conduct could only result, as it did, not in benelit to the 
debtor, but to the creditor alone. 

The property was sacrificed, and sacrificed uselessly ; and 
we cannot give sanction to the sale. It is true the property, 
if sold at the usual hour, might not have brought any greater 
sum than it did bring; but we certainly will not assume as a 
fact what can only rest in conjecture. 

As to the defendant Westerheide, he made no appearance 
at the trial, to support by his testimony the allegations of his 
answer. There was testimony, however, showing that he - 
had notice of the transaction, that he had paid Schroeder only 
& small sum in cash, securing the rest by mortgage ; and there 
is some tendency in the testimony to show, that but for his 
threats, to set aside the sale, because made at an unusual 
hour, Schroeder would not have sold to him. In addi- 
tion to that, he only received a quit-claim deed from Schroe- 
der. This, of itself is sufficient to show he is not a purchaser 
without notice. (Ridgway vs. Holliday, 59 Mo., 444, and 
cases cited.) 

Judgment reversed and cause remanded. Judge Vories. 
absent. The other judges concur. 


In roe Martrer or tHe Estate or K. Merrrrt, Res- 
pondent, vs. Gzorcr Merritt, Appellant. 


1. Administrator--Misapplication of assets—Action by creditors for sale of 
real estate, etc. Remedy on the bond, when.—Where the administrator has been 
guilty of malversation and misappropriation of the assets, and upon a proper 
accounting, enough would be found in his hands to pay the debts of the es 

. tate, the creditors are not entitled toa sale of the real estate in the first ine 
stance, in order to satisfy their claims. (Wagn. Stat., 97, 325.) If the per 
sonal estate becomes insufficient to pay the debts in consequence of devasta- 

_ vit, or the administrator’s neglect of duty, the remedy primarily is on his 
boid. 
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@ Eeecutor carrying on trade of tesiator——Responsibility for losses, rule as to.— 
Wien the executor carries on the trade of the testator under provisions con- 
tained in articles of co-partnership, or directions in the will, or a decree of the 
Chancellor, he is accountable for the profits reulized, but not for losses. But 
where he adventures the fund in business of his own, or of others, distinct 
from the management of the estate, from which he expects to derive a benefit 
beyond the legal rates of interest, he must make the fund good for all losses 
with at least lawful interest, or, if a greater rate be received, he must also ac- 
count for that. 

$. Administrators—Measure of responsibility for the investment of funds.—-The 
now prevailing rule is, that executors and administrators stand in the position 
of trustees for those interested in the estates upon which they administer, 
and in the investment of funds, are liable only for want of due care and skill, 
i. ¢,, such us prudent men exercise in the management of their own affairs. 

4. Administration— Widow left as administratriz in charge of a hotel of her de- 
ceased husband—Case stated— Measure of responsibility.—A testator left half 
his estate to his widow who was also his administratrix, and it included a ho- 
tel, furnished and in operation, which she could not dispose of, except at great 
sacrifice until the lapse of a vearormore. It appeared that she acted through- 
out without an order of the probate court, but in the most entire good faith. 
Heid, that she was not interested in a speculation of her own, but only en- 
deavoring to preserve and take care of the effects till they could be sold to ad- 
vantage ; that the accruing rent paid by her was a charge on the estate, and 
she was entitled to a credit for it; that she should be charged with whatever 
rents and profits were derived from it, and, generally, should be governed by 
that measure of respousibility affecting trustees iu the administration of their 


trusts. 


Appeal from St. Louis Circuit Court. 
T. E. Ralston for Stewart § Ralston, for Appellant. 


I. The heirs and devisees had a right to appear, and by 
showing a waste or misapplication, or improper and illegal 
charges and credits on the part of the administratrix in amount 
equal to the claims proven up, prevent a sale of the real es- 
tate until the creditors had exhausted all legal remedies 
against the executor or administrator and his bondsmen. 
(Rorer Jud. Sales, § 264; Turner vs. Ellis, 24 Miss., 173-79 ; 
Paine vs. Pendleton, 32 Miss., 320; 40 Miss., 648-4; Hol- 
man vs. Bennett, 44 Miss., 322; 42 Miss., 465; Pierce vs. 
Calhoun, 59 Mo., 271; 2 Bradf. [N. Y.], 122, 127 & 129; 
Wood vs. Stone, 16 Ill., 177; Callaghan vs. Griswold, 9 Mo. 
785, 792-3; Farrar vs. Dean, 24 Mo., 16, 18,19; Wagn. 
Stat., 1870, p. 96, § 25.) 
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II. The administratrix having carried on the hotel and 
bar room for over a year in her own name, and for her own 
purposés, without any order of court, or authority given by 
the will, was guilty of waste and mismanagement of the funds 
and property of the estate and is responsible personally and 
on her bond, for all losses sustained and expenses incurred, 
(3 Redf. Wills, pp. 257, 319, 402; 2 Will. Ex’rs, pp. 1076, 
1527; Toll. Ex’rs, 487; Baker vs. Parker, let T. R., 295; 
Booth vs. Booth, 1 Beav., 125; 3 Lead. Cas. Eq., 455; Piety 
vs. Stace, 4 Ves.. Jr., 620, 621; Ducker vs. Somes, 2 Ves. & 
K., 655, 664-5-7-8 & 672; Kirkman vs. Booth, 11 Beav., 
280; Griffin vs. Blaine, 43 Ala., 542; Collins vs. Lester, 20 
Beav., 365; Henderson vs. Inches, 2 Allen [Mass.], 71.) 


Geo. P. Strong, for Appellant. 


I. If there has been a waste, or impropor use of the funds 
or personal property by the administrator, the creditors are 
not therefore to have an order of sale of the real estate; they 
must proceed against the administrator and his securities, 
(Roh. Jud. Sales, 102, § 264; Turner vs. Ellis, 24 Miss., 
178; Stone vs. Wood, 16 Ill., 177; Paine vs. Pendleton, 
82 Miss., 322; Holman vs. Bennett, 44 Miss., 331; 3 Redf. 
Wills, 133; Cooper vs. Armstrong, 3 Kans., 78.) 

Where an executor, or administrator, or trustee uses the 
trust funds or property in business of his own, on his own 
responsibility, he must bear all losses and account for all pro- 
fits. 

If he uses the trust property by order of the probate court, 
he must account for all profits, but is not charged with losses, 
if he acts in good faith. Good faith will shield from losses 
if he acts under Jawful authority, but not when he acts with- 
out authority. (3 Redf. Wills, 402, par. 10, § 48; Piety vs. 
Stace, 4 Ves. Jr., 620; Barney vs. Saunders, 16 How. [S. C.], 
535, 543; 2 Will., Ex’rs, 1566, 1567, and cas. cit.; Glenn 
vs. Glenn, 41 Ala., 589; DeJarnette vs. DeJarnette, 41 
Ala., 710; Palmer et als.. Appeals, 1 Doug. [Mich.], 428; 
Commonwealth vs. McAllister, 28 Penn. St., 484-5; Id., 80 
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Penn. St., 536; In the matter of Stafford, 11 Barb., 354-5; 
Conger vs. Ring, 11 Barb., 361-2; Utica Ins. Co. vs. Lynch, 
11 Paige, 520; Robinson vs. Robinson, 11 Beav., 371, 380; 
Urtes vs. Graham, 2 Drew, 271; 3 Lead. Cas. Eq., 452; 
Wagn. Stat., 1872, p. 88, §§ 38, 39, 41, 44; Id., p. 90, § 52.) 


A. M. Gardner & Polk, with Causey, for Respondents. 


Although the action of the administratrix may not have 
been strictly and technically legal, yet she acted in perfect 
good faith, and for the best interest of the estate. 

She was governed by the measure of responsibility affecting 
trustees. She certainly exercised the same care as persons of 
ordinary prudence and diligence would bestow on their own 
affairs, and therefore not liable as charged. (Fudge vs. Dunn, 
51 Mo., 264; Clyce vs. Anderson, 49 Mo., 37; Foster vs. 
Davis, 46 Mo., 248; Byrd vs. Governor, 2 Mo., 102; State 
ex rel. vs. Meagher, 44 Mo., 356; Smith vs. Paris, 53 Mo., 


974.) 
Waener, Judge, delivered the opinion of the court. 


The creditors of the estate of A. 8. Merritt, deceased, pre- 
‘sented their petition to the probate court, praying for the 
sale of real estate sufficient to satisfy their claims. An order 
was granted in accordance with their request, and the de- 
fendant, who had an interest in the estate as a devisee, under 
the will of the decedent, appealed. In the circuit court the 
case was heard anew, and the judgment of the probate court 
was affirmed, and the defendant has prosecuted his appeal to 
this court. 

The ground of resistance to the order of sale is, that the 
administratrix having the estate in charge, was guilty of mal- 
versation, and misappropriation of the assets, and that if she 
was compelled to properly account, there would be sufficient 
personal assets to pay the debts without resorting to a sale of 

the realty. It is insisted here that the creditors have no 
concern in regard to the improper conduct or acts of the ad- 
ministratrix, and that they have a right to have the real es- 
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tate sold in satisfaction of their demands, and that the re 
course of those who are interested in the realty, would be ex. 
clusively over against the admivistratrix, and the suretieg 
on her bond. But this ground is not tenable. The statate 
provides, that, upon proof of publication, the court shall hear 
the testimony, and may, if necessary, examine all parties on 
oath, touching the application, and make an order for the 
sale of such real estate or any part thereof. (Wagn. Stat., 
97, § 26.) By our law, the personalty i is primarily the prop. 
erty out of which to pay the debts owing by the estate, 
When that proves insufficient, then, upon proper application, 
the real estate may be resorted to. 

The issue is, whether it is necessary to apply the real es 
tate; and, to determine that question, the court is required to 
hear testimony and form its judgment upon all the facts in 
evidence. The only object or purpose in hearing testimony 
on the subject, is to ascertain whether the personal estate ig 
sufficient to pay the debts of the estate, and if sufficient, then 
no sale of the land is ordered; but if not sufficient, then the 
court orders a sale. Ifthe personal estate becomes insufii- 
cient to pay the debts in consequence of the devastavit or 
neglect of duty of the administratrix, the law furnishes a 
speedy and efficient remedy on the administration bond, 
which should in the first instance be pursued. 

The controversy between the parties grows out of the ad- 
ministratrix continuing to keep the St. James Hotel after the 
death of her husband, without any order from the court, and 
which course, it is alleged, proved disastrous'to the interests of 
theestate. It appears from the record that Merritt in his life 
time leased the St. James Hotel for seven years, at an annual 
rental of $12,000, to be paid in instalments of $1000 per 
month. 

Previous to his death, he had been carrying on the busi- 
ness for about nine months, and in that time le had lost 
$8000. At his death Mrs. Merritt took out letters of ad- 
ministration with the will annexed, and continued the busi- 
ness for a little over one year, when she soldit out. This 
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id the rent, for which the estate was liable, and charged it 
jn her settlement against the estate. She lost about $7000, 
which she did not charge, but submitted to the loss person- 
ally. There was a balance of $2000 dollars on the sale of 
furniture, which she failed to collect, and for which she ob- 
tained credit, and there were certain store rooms and a bar 
connected with the house which would have produced an an- 
nual rent, but with which she did not charge herself. It is 
now insisted that because she voluntarily assumed this busi- 
ness, and had no direct legal sanction for the course she pur- 
sued, she is accountable to the estate for whatever profits she 
made, and.that, whatever loss occurred, she must submit to. 
The statute declares that, “if any person die, leaving horses, 
or other stock that require attention; crops ungathered, 
property so exposed as to be in danger of loss in value, or 
work in an unfinished state, so that the estate would suffer 
material loss, from the want of care and additional labor, the 
executor or administrator may, until the meeting of the court, 
procure such indispensable labor to be performed on the most 
reasonable terms that he can.” (Wagn. Stat., 90, § 52.) 

In all the instances enumerated in this section of the stat- 
ute, the executor or administrator has full authority to act, 
and whatever he does is legalized. In other cases, if he pro- 
ceeds without the direction or sanction of the court, he does 
so at his peril, and he will be held to a strict accountability. 
Where the executor carries on the trade of the testator, by 
provisions contained in the articles of co-partnership, or by 
the directions of the will, or in pursuance of the decree of a 
court of chancery, he is accountable for any profits realized, 
but not for any loss, in such cases, since he is acting accord- 
ing to his duty as trustee. 

But it has been held, that, where the trustee adventures 
the trust fund in business of his own, or others, from which 
he expects to derive a benefit beyond the legal rates of inter- 
est ; if he fails to receive any return, or even where the prin- 
cipal itself is lost, wholly or in part, he must make the fund 
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good, with lawful interest at the least, althongh if more than 
legal interest had been received, he must also have accounted 
for all that was received, either as interest or profit; thug 
making the trustee responsible for all losses, and at the same 
time accountable for all gains, upon the ground, that he is q 
volunteer, and shall therefore be held responsible to the ut. 
most extent, in order to discourage such breaches of trust, 
(3 Redf. Ex’rs & Adm’rs, 2d ed., p. 402, pl. 10, and cases 
cited.) 

An executor or administrator is regarded as a trustee, 
aud where he wrongfully uses the trust funds in his hands 
for his own purposes, or embarks them in enterprises distinet 
from the management of the estate, expecting to realize a 
personal profit, nothing can be more just than the rule above 
announced. 

The cestui que trust always has the right to follow the 
trust funds and avail himself of any gain that has been made 
ont of them; «nd if the trustee has lost by his speculations, 
he must submit to it as a penalty for his unauthorized and 
unlawful act. But where the administrator, acting prudently 
and in good faith for what he. deems the best interests of the 
estate, though it afterwards turns ont that he was mistaken 
in judgment, the rule has been to some extent modified and 
applied with less rigor. 

In the case of Byrd vs. Governor (2 Mo., 102), it was shown 
that previous to the death of the intestate, he had dug and 
walled a cellar, and that, after his death, and before the estate 
had been declared insolvent the administratrix went on and 
built a brick house thereon. The honse was subsequently 
sold in payment of debts of the estate, and it was claimed 
that the administratrix was entitled to an equitable credit for 
the amount the house sold for. The circuit court rejected 
the claim and gave judgment for the full amount wasted, 
without regard to the benefit resulting tc the estate from the 
sale of the house. 

In reversing the judgment of the lower court, this court 
said, that as to the strict jaw of the case, there could be no 
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doubt that the administratrix, in building the honse, made a 
misapplication of the funds of the estate, and that she was 
liable for the waste committed, but that she might well 
claim a credit for the improved value of the estate which had 
been applied towards the payment of the debts due by the in- 
testate ; that it would be anything else than equitable, to allow 
the creditors to receive the improved value of the estate, and 
then to recover the fullamount of the assets, which had been 
wasted or misapplied towards the improvement. The pre- 
vailing rule now established in this court is, that executors 
and administrators stand in the position of trustees to those 
interested in the estates upon which they administer, and are 
liable only for want of due care and skill, and that the mea- 
sure of care and skill required of them is that which prudent 
men exercise in the direction and management of their own 
affairs. (State vs. Meagher et al., 44 Mo., 356; Foster vs. 
Davis, 46 Mo., 268; Clyce vs. Anderson, 49 Mo., 37; Fudge © 
vs. Dunn, 57 Mo., 264; Gamble ve. Gibson, 59 Mo., 585.) 

It cannot in fairness, or with justice, be said in this case, 
that Mrs. Merritt, the administratrix, adventured the funds 
in business of her own, from which she expected to derive a 
personal benefit. She was deeply interested in the preserva- 
tion of the estate, one-half of it being left to her by the terms 
of her husband’s will. When her husband died, a hotel with 
turniture was left on hand, which she could not dispose of. 
The furniture was appraised at $11,415.92, but the testimony 
is, that it would not have brought more than $8000, if it had 
been put up and sold at auction. She, therefore, determined 
to continue the business till a more favorable time for selling 
out arrived. The rent was going on, and the estate was 
bound for that at all events. She kept the hotel for a little 
over a year, and finally found an advantageous opportunity 
to sell. She disposed of the furniture for $20,000, receiving 
one-third cash down, and the other two-thirds were to be pay- 
able in two equal annual instalments, payment of which was 
secured by a deed of trust on the property. The first de- 
ferred instalment she collected, but when the second became 
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due, the purchasers had become bankrupt, and $2000 of it 
proved to be uncollectable. She duly accounted in her settle 
ment for the $18,000 with the interest, but asked credit for 
the $2000, which the court allowed. It is now contended 
that she should be held responsible for the $2000, which was 
lost, and that the excess of nearly $9000 over the appraise. 
ment, for- which she sold the furniture, in consequence of her 
prudence and good management, should not be taken into 
account or regarded in her favor. But we cannot concede 
this proposition. It would be’ grossly inequitable. The es. 
tate was benefited several thousand dollars by the course she 
pursued, and it would be too harsh an application of the doe 
trine under the circumstances of this case, to say that she 
should bear all the loss and the estate reap all the benefits 
resulting from her skill] and care. She was not embarked 

upon a speculation of her own in dealing with the trust funds, 
’ She was only endeavoring to secure, preserve, and take care 
of the effects till she could advantageously get tiem off of her 
hands. The most entire good faith seems to have prompted 
her throughout. She made no attempt to get any remunera- 
tion for the loss she suffered—that she willingly sacrificed, 
The court allowed her a credit for $12.333.33, the amount of 
the rent she paid to the lessor of the estate, whilst she held 
the possession, and we think it did right. It was a charge 
absolutely, and at all events. Had the house stood idle and 
nnoceupied, the rent would have been payable just the same. 
From the evidence it is perfectly clear that, if she had not 
continued in the house, nothing could have been done with 
it which would have rendered it beneficial to the estate. At 
the very first opportunity that she could do so in safety, and 
on good terms, she disposed of it. She ought to be charged 
with whatever she made from the rent of the store rooms 
and the bar; but even then it is plain that there would be a 
deficiency of assets. The Keyes note of $18,000 was not 
available because its payment was restrained by order of court. 
Then, after taking out the credit for house rent, and-the loss 
on the furniture, the settlements show that there was an in- 
sufficiency of assets to pay the creditors. ° 
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Wherefore, the judgment in their favor was right, and must 
be affirmed. All the judges concur, except Judge Vories, 
who is absent. 


Feuicrra Lorrman, Respondent vs. I. Barnerr, Ap- 
pellant. 


1. Damages—Falling of building—Superintendent, responsibility of for acts of 
another done with his approvai—Misfeasance and non-feasance— Amended pe- 
tition—Change in cause of action—Statute of limitations.—One having the 
general charge and superintendence of the construction of a buiiding was 
held to be responsible for the killing of a workman caused by the falling of a 
wall which resulted from the giving way of supports on which it rested, under 
the working of a jackscrew, although the appliance was put to work under 
the immediate direction of another person employed by the owner of the 
building, and while the architect was absent, where it appeared that the man- 
ager of the jackscrew was employed under the advice of the architect, and 
subject to his direction, and that he knew and approved of the method adopt- 
ed for effecting the raising. Whether the wall fell because the plan for raising 
it was a bad one, or because the supports were inadequate, in either case the 
disaster was attributable to positive misfeasance for negligence in a work 
which the architect undertook, but in which he failed to.exhibit the care and 
skill which the law imposed upon him. For such negligence he was respon- 
sible not merely tohis employer, but to those injured in consequence, and the 
question whether, and in what respect, he was guilty of negligence, was one 
for the jury under appropriate instructions. The doctrine that agents are not 
responsible to third persons for mere non-feasance, has no application to such 
case. 

In such suit, where the original petition joined the architect and the owner 
as defendants, charging them with carelessness and negligence in the con- 
struction of the building, and the suit was subsequently dismissed as to the 
owners, and an amended petition was filed alleging that the remaining defend- 
ant (the architect) had the entire superintendence and control of the building, 
and that the disaster was caused by his carelessness as such architect, in the 
construction of the building, it was held that the amendment did not change 
plaintiffs cause of action so as to affect the running of the statute of limita- 
tions, 

2, Practice, civil— Weight of evidence.—-In civil actions at law the Supreme Court 
will not consider questions of conflicting evidence. 

8. Practice, ciytl—Amendments— Statute of limitations. —Amendments are allowed 
expressly to save a cause from the statute of limitations, and courts have been 
liberal in allowing them when the cause of action is not totally different. 
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Appeal from St. Louis Circuit Court. 
Thomas T. Gantt, with 8. T. Glover, for Appellant. 


I. The demurrer to the plea of limitations was improperly 
sustained. The amended petition set up a new cause of ag. 
tion founded upona different section of the statute from that 
on which the original petition was based, and requiring dif. 
ferent evidence inits support. The charge, the evidence and 
the penalty were different in each. (Buel vs. St. Lonis Trang. 
fer Co., 45 Mo., 562-63; Dudley vs. Price, 10 B. Mon., 88; 
Hyatt vs. Bank of Ky., 8 Bush., 192-200; Roe vs. Doe. 30 
Ga., 873-875; King and Wife vs. Avery, 37 Ala., 169; 
Christman vs. Mitchell, 3 Ired. Ch., 543 ; Holman vs. Trout, 
1 McLean, 410.) 

II. The instructions given by the court industrionsly ig- 
nored the difference between the liability of a contractor to 
those with whom he has contracted, and to those between whom 
and himself there is no such connection. (Shearm. & Redf. 
Negl., §§ 111-115; Brown vs. Lent, 20 Vt., 529; Henshaw 
vs. Noble, 7 Ohio St., 226; Rapson vs. Cubitt, 9 Mees. & 
Wels., 710 [Eng. Exch. Rep). 

III. The instructions given by the court erroneously in- 
vited the jury to treat what was at most a secondary cause, 
asa “direct and immediate cause” of the catastrophe ; and 
this error was committed not only against the weight of, but 
in violent contradiction to, all the evidence in the cause, and 
this is error. (Harper vs. Ind. & St. L. R. R. Co., 44 Mo., 
488; Franz vs. Hilterbrand, 45 Mo., 123; Dedo vs. White, 
50 Mo., 241.) 


Stewart & Wieling, for Respondent. 


In the amended petition the same cause of action, in sub- 
stance, is again stated in a manner more in accordance with 
the facts, and it was properly allowed, (Thompson vs. Mose- 
ly. 29 Mo., 477) and related back to the original petition. 
(Buel vs. Transfer Co., 45 Mo., 562.) 

The gist of the action was the killing the plaintiff's hue 
band by the act or negligence of the defendant, and the same 
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charge against the defendant is contained in both the original 
and amended petition. In the latter the means of the kill- 
ing and the immediate connection of the defendant therewith, 
are more specifically stated. (Railroad Co. v. Hendricks, 41 
Ind.. 48; Thompson vs. Mosely, 29 Mo. 477; Buel vs. Trans- 
fer Co., 45 Mo., 562; Boys vs. Anall, 5 Bing., 333 ; LeBanco 
vs. Hamburger, 2 H. & C., 330 ; Carne vs. Malin, 6 Eng. L. 
& E., 568; Davenport vs. Holland, 2 Cush., 1; Tobias vs. 
Harland, 1 Wend., 93; Davis vs. Hill, 41 N. H., 329; Ten 
Eyck vs. Canal Co., 4 Har. [N.J.] 5; Ward vs. Pine, 50 Mo., 
88; Mann vs. Schroer, 50 Mo., 306; Harkness vs. Julian, 53 
Mo., 238; Bearecroft vs. The Hundred, 8. & C., 3 Lev., 347; 
Marlborough vs. Wildman, 2 Strau., 890 ; Lane vs. R. R. Co., 5 
Jones [N. C. Law], 25; N. A. & S. R. R. Co. vs. Laiman, 8 
Ind., 212; Sherman vs. Bridge Co., 11 Mass., 338; Horton vs. 
Inhabitants, &c., 1 Cromp. & Mees., 772; Tayon vs. Ladew, 
83 Mo., 205.) 

The defendant is charged with having caused the injury 
by his negligence, unskillfulness and carelessness. This is 
the Ianguage used in the instruction in Harriman vs. Stowe, 
and it imputes positive misfeasance. (Bouv. Law Dic. def. 
Misfeasance ; Whart. Law Dic., def. Misfeasance ; Blythe vs. 
Waterworks, 39 Eng. L. &. Eq., 506-8 ; New World vs. King, 
16 How. [U. 8.], 469; Grant vs. Mosely, 29 Ala. 302.) 


J. A. Beal, for Respondent. 


The builder in law is bound to provide proper materials 
and safe construction, so as not to expose employees to dan- 
gers and injaries. (Connor vs. Chicago, R. I. & P. R. R. Co., 
59 Mo., 285; Horner, Adm’r, vs. Nicholson, 56 Mo., 220; 
Garetzen vs. Pac. R. R., 50 Mo., 104; 36 Mo., 13; Harri- 
man vs. Stowe, 57 Mo., 93; Shearm. & Redf. Negl., §§ 89, 92, 
93; 10 Gray, 274; Oozzen vs. Taylor, 8 N. Y. 175; Keegan 
vs. Western R. Co., 10 Jur. [N. S.], 1235; Davis vs. England, 
41 Barb., 366; Conolly vs. Poillon, 59 Penn. St., 239.) | 

Defendant had the control, direction or advice in raising 
of the columns, and was therefore responsible to plaintiff for 
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the death of her husband. (Horner, Adim’r, vs. Nicholson, 
56 Mo., 220; Shearm. & Redf. Negl., § 73 and notes.) 
Defendant, as architect, is liable for negligence in perform. 
ance of his duties. (Harriman vs. Stowe, supra.) 


Napron, Judge, delivered the opinion of the court. 


At the April term, 1870, of the St. Lonis circuit court, 
petition Was filed by the plaintiff against eight defendants, of 
whom the present defendant was one, stating that she wag 
the widow of F. A. Lottman, and that her husband was 4 
carpenter, engaged in the construction of the building on the 
corner of Fifth and Olive, the property of the defendants, 
and while so engaged, was killed by the falling of the south. 
ern portion of said building; that her husband’s death was 
occasioned by the carelessness, negligence and default of de. 
fendants and their servants in the construction of said build. 
ing, and a judgment is asked for $5,000 under the 3d section 
of the act concerning damages. 

In April, 1872, the plaintiff dismissed as to all the defend- 
ants except Barnett, and by leave filed an amended petition. 
This petition contained the same allegation as the first, as to 
the death of plaintiff's husband, but alleged that defendant, 
at the time of the accident. and for a long time previous 
thereto, was the superintending architect in charge of said 
building, and as such, had been entrusted with the business 
of constructing and. completing the same, and had the entire 
superintendence and management of the work and materials 
on and about the same, and that the falling of the southern 
portion of said building (by which plaintiff's husband was 
killed) was caused by the carelessness, negligence and un- 
skillfulness of said defendant, as such architect, in the con- 
struction of said building, and in his direction and manage- 
ment of the work on the same, and his use of improper and 
unsafe materials therefor. 

The answer denied these allegations, and pleaded the stat- 
ute of limitations of one year as a bar to this last petition. A 
demurrer was filed to the last part of the answer, which was 
sustained. 
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The bill of exceptions contains the facts agreed on at the 
trial. The killing of plaintiff's husband, as stated in the 
complaint, was admitted. Evidence was given by the plain- 
tiff tending to show that the iron tubular girders, resting on 
east iron pillars, which supported the walls of the building 
which fell, were constructed in a manner less strong and less 
calculated to support weight than had been, prior to that 
time, in use in England, and since that time, in St. Louis. 
It was admitted that the proprietors had employed defendant 
to design the building, and asa general superintendent in 
its construction. 

The building fell at or before 8 o’clook in the morning of 
November 19th, 1869. An attempt had been made that 
morning to raise the western pillar, supporting the girder on 
which the wall rested. The most eastern pillar supporting 
the girder on which the wall rested, had been raised success- 
fully on the 17th of November. Defendant was not at the 
building on the morning when it fell, but was still at his 
house and at breakfast when it occurred. The 18th was 
Thanksgiving day. The working of the jackscrews-eaused 
the fall of the building at that time. Plaintiff's husband was 
a carpenter and employed at work on the building, and with 
others was called down into the cellar on the morning of the 
19th of November, by Bashore, who had charge of the work- 
ing of the jackscrews. 

There was evidence tending to show that the fall of the 
building was due to the imperfect construction of the girders 
employed in building it. There was evidence tending to 
show that the immediate cause of the fall was the working 
of the jackscrew ; and that but for the working of the jack- 
screw the building would not have fallen at all. There was 
evidence to show that the raising of the building by the 
means employed was a hazardous job, but might have been 
safely accomplished if those in charge of it had taken due 
precautions; that the fall of the building was caused by in- 
judicious working of the jackscrews, and that Bushore was 
negligent aud remiss on that occasion. 
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‘There was also evidence tending to show that the tubular 
iron girders and the columns used in the construction of the 
building, were constructed upon the plan approved and 
adopted by defendant, as the architect and superintendent of 
the building, and that the girders were not properly con- 
structed, and were not sufficiently strong for the purposes for 
which they were employed ; that they were of cheap construe. 
tion. 

It was admitted that the columns upon which the broken 
girders rested, stood upon a foundation in the lower depart. 
ment of the building, and extended to the second floor ; that 
about midway the length of the columns were flanges on 
either side, which supported the girders of the first floor, and 
that the jackscrews by which it was attempted to raise this 
column, were applied to and underneath these flanges. The 
tubular iron girders were constructed of four iron plates, the 
width of the side plates being the depth of the girders, the 
upper and lower plates being placed between the side plates 
and riveted to them; and the lower edges of the side plates 
resting on the cap of the column, and the ends of two of these 
girders, being each about 23 feet long, resting on the cap of 
this column. In the attempt to raise this column by means 
of two jackscrews, the girders were not supported between the 
columns upon which they rested, and the cap of the column 
was broken off, the column forced up through the ends of the 
girders resting upon it, shearing off the rivets by which the 
lower plates were fastened to the side plates, and bending the 
lower or channel plates of both girders upwards, and in con- 
sequence the building fell. Of this, at least, there was evi- 
dence on one side, and there was also evidence to show, that 
after the settling of the columns, the permanence of the build- 
ing was questionable, even if the attempt to raise it had not 
been made. There wasalso evidence to show that when the 
defendant discovered that two of the columns had settled, and 
the iron plates and stones upon which these columns stood 
were broken, he advised the raising of the settled columns, 
and suggested the employment of Bashore for this purpose. 
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There was evidence to show that defendant employed Bashore 
to raise these columns, and also that defendant had general 
charge and superintendence of the raising of these columns; 
that the question was pretty fully discussed in the office of 
defendant, between defendant and Mr. Peck, the president, 
and Bashore, as to the propriety of raising these columns, and 
as to the mode which should be adopted, and Mr. Shickle, a 
member of the firm which manufactured the iron material for 
the building, advised Barnett (defendant) against raising these 
eolumns, and that defendant consulted Mr. Shickle as to the 
safety of the flanges, and as to their strength, and whether 
he could rely upon them to raise these columns. Defendant 
was so well satisfied with the raising of the eastern column, 
that he permitted Bashore to attempt to raise the western 
column. Evidence was also offered that the proper means 
and precautions were hot used by Bashore, in attempting to 
raise these columns. 

There was evidence to show that plaintiff was afflicted 
with a chronic disease ; that she had a son about nine years 
old; also to show the character and condition of her husband, 
who was a sober and industrious man, and provided for his 
family. 

There was some evidence in regard to Peek and Bashore, 
the former having been originally an architect, and the lat- 
ter an employee of Peck, and that Bashore was employed by 
Peck and was understood to have entire control over the 
matter of raising the building. 

Upon this state of evidence, the court gave the following 
instructions to the jury: 

1. “If the jury believe from the evidence that the defend- 
ant was the architeet and superintendent of the building on 
the sonth east corner of Fifth and Olive streets, the fall of 
which cansed the death of plaintiffs husband, and, as such 
architect and superintendent, had the general charge and di- 
rection and control of the raising of said building; and that 
the failure of defendant to take the proper preeautions or 
adopt and foliow the proper means and mode of raising said 
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building, was the direct or immediate cause of the fall of the 
same, which precautions and means and mode were known to 
the defendant, or by the exercise of reasonable care and pru- 
dence could have been known to him, then the jury are in. 
structed to find for the plaintiff.” 

2. “If the jury believe from the evidence in the case that - 
the raising of the building on the sontheast corner of Fifth 
and Olive streets, the fall of which caused the death of plain. 
tiffs husband, was entrusted by the owners thereof to Mr. 
Bashore, who, in the prosecation of said work, was not un. 
der the direction or control of the defendant; and that the 
failure of said Bashore to take the proper precantions, or 
adopt and follow the proper means and mode of doing said 
work, was the direct and immediate eanse of the fall of said 
building, then the jury will return a verdict for the defend. 
ant; notwithstanding they may farther believe from the evi- 
dence that said defendant was the architect and superintend- 
ent of said building.” 

3. “If the jury believe from the evidence in this case that 
the defendant was the architect and superintendent of the 
building on the south east corner of Fifth and Olive streets, 
the falling of which occasioned the death of plaintiffs hus 
band, and as such architect and superintendent, bad the 
eharge, control and determination of the plan and eonstrue- 
tion of the iron girders and eolumms used in the erection of 
said building, and also the general eharge and direction of 
the raising of said building; and that in an attempt to raise 
said building, the fall of the same was immediately and di- 
rectly caused by a defect in the construction of one of said 
columns, or the girders resting thereon, which defect was 
known to the defendant, or which might, by the exercise of 
ordinary prudent care, have been known to him, then the 
plaintiff is entitled to reeover in this action.” 

4. “If the jury believe from the evidence in this ease that 
the defendant was the arehiteet and superintendent of the 
bnilding on the sonth east corner of Fifth and Olive streets, 
in this eity, the falling of whieh occasioned the death of the 
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Jaintiff’s husband, and as such architect and superintendent, 
had charge and control and determination of the plan and 
construction of the iron girders and columns used in the erec- 
tion of said building, and that said defendant, as architect 
and superintendent, and in the discharge of his duties as 
such, advised or directed the raising of said building, and 
that in the attempt to raise the same it fell, and that such 
fall was immediately and directly caused by a defect in the 
construction of one of said columns or the girders resting 
thereon, which defect was known to the defendant, or which 
might, by the exercise of ordinary and prudent care, have 
been known to him, then the jury will find for the plaintiff, 
although they may further believe from the evidence that 
the raising of said building was entrusted by the owner to 
Mr. Bashore, who, in the prosecution of said work, was not 
under the direction or control of the defendant.” 

5. “And the jury are further instructed that, although they 
do believe from the evidence that the defendant was the 
architect and superintendent of said building on the south east 
corner of Fifth and Olive streets, the falling of which caused 
the death of plaintiffs husband, and that as such he had the 
charge, control and determination of the plan and material or 
construction of said building, or of any portion thereof, which 
from the evidence the jury may believe to have been defect- 
ive, either in the material or its construction, yet the jury 
cannot find for the plaintiff in this case, unless they shall find 
the facts as indicated either in instruction No. 1, or No. 2, or 
No. 4.” 

6. “If the jury find for the plaintiff, they will give her 
such damages as from all the evidence in the case they may 
deem fair and just, with reference to the necessary pecuniary 
injury to her from the death of her husband, not to exceed, 
however, the sum of five thousand dollars.” 

There was a verdict for plaintiff and judgment accordingly. 
To reverse this judgment the defendant makes two points; 
one, that the instructions were wrong, and the other, that 
the statute of limitation of one year barred the action. 
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The doctrine that agents are not responsible to third par. 
ties fur mere non-feasance, is the one upon which objectiong 
to the instructions are mainly based. 

It is not easy to perceive how the facts in this case, ag of. 
fered on either side, would authorize any declaration to the 
jury on this principle. The most that could be claimed wag 
that Bashore was the active agent of the company in ocea- 
sioning the disaster, and this was fully submitted to the jury 
in the second instruction. The jury found that Bashore wag 
not the person who was intrusted by the company with the 
exclusive management of this experiment, but that Bashore 
| was employed under the advice of the defendant, and subject 
7 to his directions. 

It is certainly not material that the application of the jack- 
/ screws to the flanges of the pillars detected their insufficiency, 
when both the construction of the pillars and the application 
of the jackscrews were directed ayd supervised by defendant. 
It is true the defendant was not present when the disaster 
occurred, but as the defendant was undoubtedly the archi- 
tect and general superintendent, and there was evidence to 
show that he proposed to raise the building, and assented to 
or recommended the employment of Bashore, and suggested 
the mode of effecting the raising, it is not strange that, un- 
der the first instruction of the court, the jury found a verdict 
for the plaintiff, apart from all considerations of the respous 
sibility of the defendant to his employees for mere non-teas- 
ance. 

I do not see that the instructions given to the jury involve 
the question of the liability of an agent for omission of duty 
to his principal. It is conceded that, as to third persons, he 
incurs no such liability, but what will constitute a mere non- 
feasance is not so well determined. Negligence in leaving 
open a trap door was not considered non-feasance by this 
court in Harriman vs. Stowe (57 Mo., 93). There was no 
pretense of non-feasance in this case, since, if Bashore was 
considered us defendant’s agent, the attempt, by Bashore, to 
raise tlre building, was the oceasion of the disaster, and if he 
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was not defendant’s agent the insufficiency of the girders and 
iJlars might very well account for Bashore’s failure, and 
either was chargeable to defendant’s acts as architect and su- 
perintendent of the building. This matter was left to the 
jury, and it was for them to consider whether Bashore adopted 
a bad plan, without the sanction of Barnett, to raise the build- 
ing, or whether the plan of Bashore was in fact suggested by 
Barnett, and approved by him. And if the plan failed not 
because it was a bad one, but because it relied on the suffi- 
ciency of the flanges on the pillars constructed by defendant 
or by his direction, then the insufficiency of the flanges 
was in fact the immediate cause of the disaster. This insuf- 
\ ficiency might not have been detected until the application 
. of some test, but the application of any sufficient test estab- 
lishes their insufficiency. 
| We see no objection to the instructions. The defendant 
is not attempted to be held responsible for omissions of duty 
to his employers. He is held responsible only for positive 
misfeasances, for negligences in a work which he undertook 
and carried ont, but in which he failed to exhibit the skill and 
care, Which the law imposed on him. For this want of skill 
and care—in other words, for negligence—he is responsible, 
not merely to his employer, but to persons injured by reason 
of his acts.) The question whether the fall of the building 
was owing to injudicious appliances used by Bashore, or to 
imperfect and insecure construction by defendant, was fairly 
left to the jury by the instructions, and the jury found against 
the defendant, and there was ample evidence to support this 
finding. There was at least contradictory evidence on this 
point, and this court, upon contradictory evidence, would not 
interfere with the verdict. The bill of exceptions concedes 
that evidence was submitted to show that Bashore’s plan was 
submitted to defendant, and that he approved it, and that it 
necessarily assumed the sufficiency of the flanges on the col- 
uinns to sustain the weight imposed on them by the jack- 
screws, of the insufficiency of which the defendant was advised 
by the makers of the colunns. The experiment was, however, 
insisted on by the defendant, as the jury have found, and as 
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the evidence clearly shows. There was evidence also to show 

that the defendant had no concern in this attempt of Bashore 
to raise the building, but this, under the second instruction 
given by the court, the jury have disregarded, 

The only other point insisted on, is that the amendment 
set up a new cause of action, founded on a different section 
of the statute; but this is surely a mistake. Both causes of 
action, or rather the only canse of action asserted either in 
the original petition or in the amendment, was based on the 
3d section of our statute concerning damages. The cases of 
Buel vs. Transfer Co. (45 Mo., 562), and Thompson vs. Mose- 
ly (29 Mo., 477) are decisions on this question. The de 
fendant was one of eight or nine defendants in the first com. 
plaint, and his liability was averred in that petition, but in 
the amended petition his co-defendants are omitted, and the 
recovery is sought simply from the defendant, as a servant in 
the corporation or association, who, as architect and superin- 
tendent, was alleged to be responsible. All the parties orig- 
inally sued were, in fact, liable, and the case might well have 
been tried on the original petition. 

The defendant was liable on the first petition, as he was 
held to be on the second. The gist of the action was the 
same in both, to-wit: the death of plaintiff's husband, and 
by the negligence of the defendant, either as proprietor or 
architect and superintendent of the building. It would re- 
quire precisely the same evidence to support the action after 
the amendment as before, nor would it be an objection, that 
the proofs might not have sustained the original petition, for 
the object of an amendment is to obviate this variance. 

Amendments are allowed expressly to save the cause from 
the statute of limitation, and courts have been liberal in al- 
lowing them, when the cause of action is not totally different. 
(Maddok vs. Hammett, 7 T. R. 55.) 

The judgment is affirmed. Judges Vories and Hough ab- 
sent ; the other judges concur. 
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Samuet Pxurz, et al., Respondents, vs, Aveustus 
Appellant. 


1. Practice, Supreme Court—Bill of exceptions—Recital as to evidence—Rule 
VII.—lIt will be presumed that a bill of exceptions contains all the evidence 
without a recital therein to that effect. (See rules Supreme Court, rule VII, 
48 Mo.) 

Practice, Supreme Court— Error apparent on face of record, consideration, 
of by— Withdrawal of demurrer—Failure to move in arrest.—The objection 
that the facts stated in a petition constitute no cause of action, will be en-" 

. tertained in the Supreme Court although there urged for the first time. And 
the withdrawal of a demurrer filed on the ground, and failure to move in ar- 
rest therefor, will not preclude such objection. 

For material error, apparent on the face of the record, the judgment ofan in- 
ferior court will be reversed, although no exception was taken therein. 

8, Contract in restraint of trade—Iilegality of.—A contract not to engage in a 
particular trade for a specified time, “in the city of St. Louis, or at any other 
place ” is divisible, and as to the restriction imposed in St. Louis, is not void — 
as in restraint of trade. i 

4. Sale of business—Claim of fraudulent representations.—A contract, for the sale 
of certain property and business, cannot be defeated on the ground of fraud- 
alent representations by the vendee that a certain person shall not engage in 
the business with himself, where the bargain is consummated after such inten- 
tion has been learned, and the bargain is unconditional, and the purchase 
price is paid. 

5. Good will—Labels and wrappers—Protection, what aforded.—The good will 
of a business, as embodied in labels and wrappers bearing the name of the 
2oncern, or other brands or marks, will be protected on principles analagous 
to those applied in cases of infringement of trade marks, 

6. Exclusive right tomanufacture articles—Infringement on—Measure of dam- 
ages.—Where defendant has infringed on plaintiffs exclusive right to manufac. 
ture and sell certain articles, on a proper case presented he will be entitled 
to all the profits made by defendant therefrom, regardless of the question 
whether plaintiff's business has been interfered with, or his profits affected 
thereby. 

1. Good will— Violation of covenant of—Diversion of trade—Measure of dam- 
ages— Evidence, what proper.—Where in an action for violating a covenant not 
tu manufacture a certain article, plaintiff merely charges that defendant has 
diverted plaintiffs patronage to himself, and thereby injured or destroyed the 
good will of plaintiff's business, without alleging any claim to the profits made 
by defendant on articles, the exclusive right to manufacture which belonged 
to plaintiff, orto the profits derived from the use of a trade mark, the exclusive } 
right to which was in plaintiff, his measure of damages is not what defendant 
has gained, but what he has lost by the breach, whether defendant’s profits 
have been greater or less than that amount, And in ascertaining plaintiff’s 

losses, defendant’s profits may be given in evidence in connection with the 
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diversion of customers from plaintiff to defendant, and the amount of plain. 
tiff’s purchases and manufactures and sales, and any reduction in the prigg 
of articles sold in consequence of the unlawful competition. 


Appeal from St. Louis Circuit Court. 
4. J. P. Garesche, for Appellant. . 


I. The demurrer to the petition should have been sustained 
by reason of the illegality of the contract. (Addison Contr, 
100. § 100; Chit. Contr. [48th ed.], 664; Id., note to p. 665; 
Comyn, Contr., 438 ; Sto. Contr., [6th ed., vol. 1,] p. 677, § 
550; Id., 684, § 553; Smith Contr., 212, § 128; Parsons 
Cvntr., 2d vol., 750 & note; Long vs. Towl, 41 Mo., 398.) 

Il. Plaintiffs were not entitled to recover, because of their 

fraud in the procurement of the contract. And it matters 
not how trivial the damage. (Smith vs. Kay, 7 House Lords, 
775.) 
III. Plaintiff's recovery is limited to his actual injury by 
the breach of the contract. (Sedg. Dam., §§ 36, 37; Id, 
§ 229; Calvin vs. Jones, 3 Dana, 577 ; Thompson vs. Jackson, 
14 B. Mon., 118; Olmstead vs. Burke, 25 Ill., 86; Blair vs, 
Milwaukie, 20 Wis., 262.) 

IV. Hence, evidence of what defendant made was ‘illegal, 
because of a collateral undertaking, and hence too remote. 
(De Benedetti vs. March, 1 Hilt. [N. Y.], C. P. 213; Gilpin 
vs. Consequa, 1 Pet. C. C., 95; Ashe vs. Le Rossett, 5 Jones 
Law [N. C.], 301; Dubuque W. & Coal Ass. vs. City Dub., 
80 Iowa, 184; Eisenlohr vs. Swain, 35 Pa., 107; Lowen- 
stein vs. Chappell, 30 Bar. [S. C.], 241; Travis ve. Duffa, 20 
Tex., 56; Rhodes vs. Baird, 16 Ohio, 573; Wainrich vs, 
Chase, 23 Md., 156; Harwood vs. Lappan, et al., 2 Speers, 
550; Lillivant et al. vs. Reardon, 5 Ark., 156; Taylor vs. 
Maguire, 12 Mo., 319; Hamlin vs. St. Win. R. R., 38 Eng. 
L. & E., 338 [Williams] ; Boyle vs. Reeder, 1 Ind., 614; Ab- 
bot vs. Satch, 138 Md., 332; Weime vs. Kelly, 34 Lowa, 339; 
Rajars vs. Berniers, 69 Pa., 34; Fox et al. vs. Harding, 7 
Cush., 522; Story vs. N. Y. & H.R. R.,6N. Y., 90; Bridges 
vs. Stickney, 88 Me., 368; Horner vs. Wood, 16 Barb., 387.) 
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Bereman & Smith, for Respondent, cited in argament 
Chappell vs. Brockway, 21 Wend., 160; 2 Pars. Contr., 748 ; 
Presbury vs. Fischer, 18 Mo., 50; Long vs. Towl, 41 Mo., 
398; Mitchell vs. Reynolds, 1 P. Will.,181; Mallan vs. May, 
13M. & W., 511; 11 M. & W., 653; Lange vs. Werk, 22 
Ohio, 520; Green vs. Price, 13 M. & W., 695; Beard vs. 
Dennis, 6 Ind., 200; Thomas vs. Miles, 3 Ohio St., 274; 
Elves vs. Crofts, Jur. vol. 14, p. 855; Pow. Contr., 114; 
Fox vs. Harding, 7 Cush., 516; Billings vs. Ames, 32 Mo., 
965; Jenkins vs. Temples, 39 Ga., 655; Dakin vs. Williams, 
17 Wend., 447; Mitchell vs. Reynolds, supra; 1 Smith’s 
Lead. Cas., Part II, p. 1; Gilman vs. Dwight, 18 Gray, 356 ; 
Oregon Steam Nav. Co. vs. Winsor, 20 Wall., 64; Gillis vs. 
Hail, 2 Brewster, 342; Boutelle vs. Smith, 116 Mass., 111; 
Dean vs. Emerson, 102 Mass., 480; Hardy vs. Martin, Bro. 
Ch. R., 1798, fol. 341; Slowman vs. Walter, 1 Bro. Ch. R., 
366; Scott vs. Mackintosh, 1 Vesey & Beames, 503.) 
Plaintiffs were not limited to the profits made by defend- 
ant as to their damages. (Pitts vs. Hall, 2 Blatchf., 229; 
Graham vs. Peate, 40 Cal., 593; Jenkins vs. Temples, 39 
Ga., 655; Scott vs. Mackintosh, 1 Vesey & Beames, 503; 


Warren vs. Jones, 15 Mo., 146.) 
Hoven, Judge, delivered the opinion of the court. 


On the 24th day of July, 1865, the defendant, who was a 
manufacturer of and dealer in matches in the city of St. 
Louis, entered into a contract under seal with the plaintiff, 
Peltz, and one Brunangh, for the sale to them, for the sum of 
$20,000, of his entire factory and stock in trade, together 
with good will, proprietary stamp, trade marks, brands, and 
the use of the names of A. Eichele and A. Eichele & Co., em- 
ployed by him in said business. This contract contained the 
following covenant: “Said Eichele, further covenanting, 
agrees that he will not enter into the manufacture of matches 
at this or any other place for the term of five years, nor lend 
his influence, skill, name or countenance, to any other party 
or parties so engaged, to the detriment of the business thus . 


transferred.” 
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The consideration was paid and the property, real and per 
sonal, was regularly transferred. Soon thereafter, Bruna 
assigned and conveyed to the plaintiff, Allen, all his interest 
in the contract, and in the property acquired from the de. 
fendant. In June or July, 1866, the defendant erected 
new factory in the city of St. Louis, about six blocks distant 
from the one he sold to the plaintiff, and at once engaged in 
the maunfacture and sale of matches, under the name and 
style of P. Eichele & Oo. 

In August, 1869, the plaintiffs sold their factory and stock 
to the defendant, and in March, 1872, they instituted the 


‘present action against the defendant for a breach of the cov- 


nant hereinbefore recited, and further averred that the de 
fendant influenced the patrons of the firm of A. Eichele & 
Co. to become the patrons and customers of P. Eichele & Co., 
and thereby injured and destroyed the good will of the busi- 
ness so sold by him. ; 

The foregoing are the only breaches alleged. This is im- 
portant, as it disposes of all that portion of the evidence and 
argument of counsel as to the use by the defendant of the 
trade mark sold by him to the plaintiffs. 

The defendant denied the breaches alleged and averred 
that he was induced to enter into said contract through the 
false representations of Peltz & Brunaugh, that Allen, to 
whom the defendant had refused to sell, was not and should 
not become interested in the purchase; whereas, Brunaugh 
bought for said Allen, and not for himself; of all which the 
plaintiff Allen was cognizant, and to which he was a party. 
This was denied by plaintiff. 

The testimony, preserved in the bill of exceptions as to the 
damages suffered by reason of the injury complained of, per- 
tained chiefly to the profits made by the defendant, the soli- 
citation by him of orders from his former customers, and the 
decline in the plaintiffs business. ‘The testimony is general 
and somewhat indefinite, and is declared by plaintifi’s coun- 
sel to be partial and incomplete; and they very earnestly 
contend on the authority of former decisions of this court, 
that we cannot pass upon the propriety of the action of the 
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trial court in giving and refusing instructions, nor can we un- 
dertake to pronounce upon the sufficiency of the testimony 
to support the verdict, inasmuch as the bill of exceptions does 
not recite that it contains all the evidence. We mention this 
matter, not because we deem it to be of any practical impor- 
tance in this case, but simply in order to call attention to 
Rule No. VII, which was adopted by this court on that sub- 
ject at the October Term, 1871, and, though published in the 
48th vol. of our reports, seems not to have attracted the gen- 
eral attention of the bar. 

The following instructions were given at the instance of 
the plaintifis: 

1st. The court instructs the jury, that if they find from 
the evidence that the defendant sold to Peltz and Brunaugh 
the match factory, property and appurtenances, stock in trade 
and business of manufacturing matches in St. Louis, and the 
good will of the business, and proprietary stamp thereof, and 
the right to use the name of A. Eichele & Co., and the right 
to use the name of A. Eichele and A. Eichele & Co., and the 
right to use the same label or trade mark, then used by the 
defendant, and agreed with them not to re-enter into the 
business in St. Louis for five years, nor to lend his name, skill, 
influence or countenance to any other persons so engaged, to 
the detriment of the business so transferred, and that such 
sale and agreement were not procured by any fraud or mis- 
representation, which resulted in any injury to defendant, 
and that Brunaugh transferred to plaintiff Allen his interest 
in said property, business, good will and agreement ; and that- 
plaintiffs, or Peltz and Brunaugh, paid defendant a valuable 
consideration therefor; and that defendant, during any part 
of said five years, did enter into and engage in the manufac- 
ture of matches at St. Louis, while plaintiffs were still in said 
business so purchased of him; or that defendant, at St. Louis, 
during or at any part of said time, did lend his skill or in- 
fluence, or name, or countenance to others so engaged, to the 
detriment of the business so transferred, or injured or de- 
stroyed the good will of said business of plaintiffs, then the 
plaintiffs are entitled to recover in this action. 
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2d. The court instructs the jury that, if they find from the 
evidence and the law as given them by this court, that the 
plaintiffs are entitled to recover in this action, then they are 
entitled to recover as their damages the actual amount of logs 
and injury sustained by them, which was the natural, direct 
and immediate result of the violation of his agreement, if 
any, by the defendant. 

3d. The court instructs the jury that, if they shonld find 
from the evidence, that Brunangh was not the real purchaser, 
and that his name was used as the ostensible purchaser, while 
Allen was the real purchaser; yet, if they should further 
find that defendant received from the plaintiffs, or from Peltz 
and Brunangh, all he asked for his said property and business, 
and the good will, and no injury resulted to defendant from 
such alleged concealment of the real purchaser, then such 
facts, or the further fact, if true, that he would not have sold 
to Allen, is no defense to this action. 

To the action of the court in giving the foregoing instrue- 
tions, the defendant, at the time, excepted. 

The court gave the following instructions at the instance 
of the defendant: 

Ist. The jury are instructed, that the measure of damages 
is not the difference of plaintiffs profits, subsequent to the 
re-entry of defendant into the business, but only so mneh of 
this difference as was reaped by defendant, and the proof of 
how much was thus reaped by defendant devolves on the 
plaintiff. 

2d. The jury are instructed that the evidence, so far as it 
is contained in the partnership books of plaintiffs, is with- 
drawn from the jury and to be disregarded by them. 

3d. The jury are instructed, if they believe from the evi- 
dence that any one witness has sworn falsely, they are at 
liberty to disregard the whole of his testimony. 

The following instructions, asked by the defendant, were 
refused by the court, and the defendant excepted : 

Ist. The jury are instructed that, while, as a part of the 
circumstantial proof in the cause, plaintiffs have been per- 
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mitted to show their sales during the several years, the jury 
are not to adopt as the measnre of damages the profits of one 
year computed on sales compared with those computed on 
the sales of another year, unless they believe from the evi- 
dence, that the difference between the sales of the different 
years had no other cause than that the defendant re-entered 
into the business. Hence, if the jury believe from the evi- 
dence, that the customers, who left plaintiffs to return to de- 
fendant, bought not solely of defendant, but of other parties, 
then the measure of damages would be only upon the sales 
made by defendant, and the proof of this amount devolves on 
plaintiff, and the jury, in the absence of proof, cannot pre- 
sume what amount they were. 

2d. If the jury believe from the evidence that the contract 
of Eichele with Peltz and Brunaugh was obtained from Eichele 
upon the assurance and representations of Peltz and Brunaugh, 
or either of them, that Allen was to have no interest therein, 
and after Eichele had told Peltz or Brunaugh that he would 
not sell to them if they were interested with Allen in the 
purchase, and the consent of Eichele to the contract was given 
upon the assurance that Allen was not to be interested with 
Peltz and Brunangh ; and the jury believe from the evidence 
that these assurances and representations were untrue, and 
made for the express purpose to deceive defendant, the jury 
will find for the defendant. 

There was a verdict and judgment for $10,000, which was 
affirmed at General Term, and defendant has appealed to this 
court. 

Defendant demurred to the plaintiffs’ petition on the 
ground, that the contract sned on was illegal and void, and 
the facts stated constituted no cause of action, and the same 
objection is made in this court. When the demurrer was with- 
drawn, and the answer was filed, the case stood precisely as 
it would if no demurrer had ever been filed. The defendant 
did not move in arrest of judgment. The objection now 
made, however, being a matter of error and not of exception, 
must be entertained by us, though made for the first time in 
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this court. It has been uniformly held, that, for material ep. 
ror apparent on the face of the record, we will reverse the 
' judgment of an inferior court, although no exception wag 
taken therein. (Bateson vs. Clark, 37 Mo., 31.) 
The defendant’s objection to the sufficiency of the petition 
is based upon the assumed illegality of his covenant not to 
‘engage in the manufacture of matches in the city of St. Louis, 
or at any other place, for a period of five years. This cove. 
nant is claimed to be void, as being in restraint of trade, 
Contracts of this character are not now regarded by the courts 
with so jealous an eye as formerly, and it is not at all ap. 
parent that any of the mischievous consequences sought tobe 
prevented by the adoption of the early rule on this subject 
would ensue if the entire contract in this case were held to 
be valid. The covenant, however, is manifestly a divisible 
one, and that portion of it which restrains the defendant from 
engaging in the manufacture of matches in the city of St, 
Louis, for the time stipulated, is clearly reasonable and valid, 
whatever may be thought of the remaining restriction, as to 
“any other place.” (Dean vs. Emerson, 102 Mass., 480; 
Thomas vs. Adm’r of Miles, 3 Ohio St., 274; Green, Ex’r, 
ve. Price, 13 M. & W., 694; Presbury vs. Fischer & Bennett, 
18 Mo., 50.) The action here is for the breach of that por- 
tion of the covenant relating to St. Louis. 

The contract sued on being valid, the plea of fraud on the 
part of Peltz, Brunaugh and Allen, in procuring it to be 
made, will next be vonsidered. Without intending to decide 
that the facts pleaded could, under any circumstances, entitle 
the defendant to relief, it is proper to observe that, according 
to the defendant’s own testimony, the contract had not been. 
fully performed when he discovered the existence of the very 
facts of which he now complains, and yet, he completed it 
without resistance or remonstrance. It is true, he says, he 
afterwards offered to buy back, at an advance, the interest 
Allen was to get, or the entire property ; but he brought no 
action and took no steps for the rescision of the contract of 
sale, and three years after it was consummated he purchased 
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pack from the plaintiffs, in the ordinary way of trade, the 
very property, the contract for the sale of which, to them, he 
now seeks to invalidate. : 

These considerations, coupled with the fact that the defend- 
ant sold his property without any conditions on this subject, 
and received full value for the same, disentitle him to a hear- 
ing on this plea of having been fraudulently induced to make 
the sale. As it clearly appears that there has been a breach 
of the covenant sued on, for which plaintiffs have a right of 
action, our most important inquiry is as to the measure of. 
the plaintiff's damages, and the mode of ascertaining them. 
We have been referred to a number of cases on the measure. 
of damages in patent and trade-mark cases as containing the. 
true rule for our guidance in the case at bar. These cases 
are somewhat similar, but not analogous to the present one. 
The rule adopted in cases for the infringement of a patent is. 
not strictly applicable to a case for the infringement of a trade 
mark; and neither the rule applicable in trade marks, nor in 
patent cases, is fully applicabie to the case at bar. The good: 
will of a business as embodied in a firm name, or in the labels 
used, will be protected on principles analogous to those ap- 
plied in cases of infringement of trade marks. It is true 
that a trade mark is held by some of the text writers, and, 
perhaps, in some adjudicated cases, to-be a part of the good 
will, and necessarily included in a sale thereof. 

The object in purchasing the good will undoubtedly was to 
retain the old customers of A. Eichele & Co., and labels or 
wrappers bearing the name of the firm, or other brands or 
marks, by which the goods, manufactared by that firm, might 
be identified, are gwasé trade marks. But there is no allega- 
tion that the good will transferred to the plaintiffs was in 
any way injured or impaired by defendant having used his 
trade mark or labels. 

The protits made by the defendants, therefore, to which 
the plaintiffs claim they are entitled, are not the profits made 
on articles, the exclusive right to manufacture and sell which 
belonged to the plaintiffs, nor the profits derived from the 
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use of a label or trade mark, the exclusive right to which wag 
in the plaintiffs, though the exclusive right to make the goods 
on which it was used, was not in the plaintiffs; but the 
profits realized from the general decline and diversion of the 
plaintiffs’ business, occasioned by defendant. If plaintiffs 
lost less than the defendant made, they cannot recover the 
whole of defendant's profits ; if plaintiffs lost more than the 
defendant made, they would not be limited to defendant's 
profits. What the plaintiffs have lost by the defendant's 
breach of covenant, and not what the defendant has gained 
thereby, is the legal] measure of damages in this ease. If the 
plaintiffs had manufactured matches to the utmost capacity of 
their factory, and sold all they made at unreduced prices, 
notwithstanding the defendant may have, in violation of his 
covenant, engaged in the same business in St. Louis, and 
realized large profits, the plaintiffs could only have recovered 
nominal damages, for, in that case, they would have lost 
nothing. On the other hand, if the defendant had infringed 
the exclusive right of the plaintiffs to manufacture and sell a 
particular article, the defendant, in an action against him for 
damages, would be held to account to them for all profits 
made by the manufacture and sale of such article, regardless 
of the fact, whether he thereby interfered in any manner 
with the plaintiffs’ business or his customers, in any particular 
place, or whether the product of the plaintiffs’ factory and 
their sales were in any manner affected thereby or not; and 
this is understood by us to be the rule in patent cases. In 
such cases, the entire profits are taken, because the defendant 
has no right at all to deal in the article, and must account as 
a kind of trustee for what he has made from another’s capital, 
while in the present case, he will be held to respond in dam- 
ages only for the injury he has inflicted upon the plaintiffs 
by reason of his dealing in the article at a particular place, 
in violation of his covenant. In ascertaining the amount of 
this damage, the profits made by the defendant constitute an 
element ; but only such profits made by the defendant as the 
plaintiffs have lost by reason of the wrongful act of the de- 
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 fendant complained of in the petition. In ascertaining the 
profits lost to the plaintiffs, the profits made by the defend- 
aut may properly be given in evidence in connection with 
the diversion of customers from plaintiffs to defendant, and 
the amount of their purchases, the product of the plaintiffs’ 
factory, and the amount of their sales, and the reduction in 
price of the articles sold, if any, in consequence of the unlaw- 
ful competition of defendant. 

By the first instruction given for the defendant, which in- 
accurately stated the measure of damages by confining it to 
profits, but of which he has no reason to complain, the bur- 
den of proof was declared to be upon the plaintiffs to prove 
what proportion of the profits, received by the defendant, they 
were entitled to recover as a part of their loss; and the only 
question remaining to be considered in this connection, is, 
whether there is any testimony whatever, tending to support 
the verdict. 

The defendant himself testified that from 1866 to 1869 he 
received about $10,000 in profits from his business. It was 
in evidence that several large dealers and a number of small 
ones, who were customers of A. Eicheie & Co., and the 
amount of whose monthly orders was in some instances given, 
purchased of the defendant, at his solicitation, after he began 
business under the name of P. Eichele & Co. It was shown 
that plaintiffs’ sales during the first year amounted to $125,- 
000 at least, and their profits during the same period, with a 
few months added, were $20.000, and that, after the defendant 
engaged in business, the annual sales were reduced to about 
one-half, and that prices also declined from ten to twenty per 
cent. It would be impossible in a case like the present for 
the plaintiffs to prove with accuracy the damages they have 
sustained ; but the data, from which the jury might reasonably 
infer the amount of their loss, were in evidence, and it is not 
for the defendant to say that there was obscurity in matters, 
which it was peculiarly within his power to have made plain. 
We cannot say that there is no testimony tending to support 
the verdict. The plaintiffs’ instructions were entirely unob- 
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jectionable, and, together with the instructions given for the 
defendant, presented the case fairly enough to the jury. 

The court committed no error in refusing the two jp. 
structions asked by the defendant; and the judgment wil] 
be affirmed. All the jndges concur, except Judge Vories, 
who is absent. 


a 


Aveust et ai., Respondents, vs. Corp, Ap 
pellant. 


_ 1. St. Lowis—Charter of 1870—Two years limitation applicable to special taz 
bills issued theretofore—Effect of, upon.—Under the then charter of St. Lonis, 
action on a special tax bill, issued in 1869, would not be barred for five yeara, 
It was held that the limitation of two years to suits on special tax bills eon- 
tained in tlHfe charter of 1870 (Sess. Acts, 1870, p. 481, 3 16), was applicable 
to tax bills issued theretofore, and that the owner of the bill issued in 1869 

~ had two years after the passage of the act of 1870, and no more, within whieb 
to bring suit. After that time the tax bill ceased to be a lien, capable of en- 
foreement onthe property taxed. A special tax billis not a charge in equity 
on the land assessed. 

2. Limitations—Former remedy may be shortened, when.—The time of enforcing 
a remedy may be shortened by an act of the legislature, provided the act 
does not operate to deprive the party of his remedy, and leaves him a reasen- 
able time within which to sue. “he 

8. Special tax bills—Two years limitation not repealed by act of 18'71.—Section 7, 
of the Act of March 18th, 1871 (Sess. Aets 1871, p. 194), touching the col- 
lection of special tax bills in the eity of St. Louis, did not repeal the provision 
of the act of 1870 (Adj. Sess. Aets, 1870, p. 481, 3 16), limiting actious om 
such bills to two years. 


Appeal from St. Lowis Cireuit Court. 


Hitchcock, Lubke § Player, for Appellant, cited City to use, 
etc. vs. Allen, 53 Mo., 44.54; Blackw. Tax Tit., pp. 28, 29, 39, 
43 et seg. ; Adj. Sess. Acts, 1870, p. 481, § 16; Stephens vs. St. 
Louis National Bank, 43 Mo., 385, 388; St. Louis vs. New- 
man, 45 Mo., 139. 


F. & L. Gottschalk, for Respondent, cited City to use, 
etc. vs. Newman, 45 Mo., 138; Sess. Acts, 1871, p. 194, § 7; 
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g Dil. Mun. Corp., §§ 653, 660, and cases cited ; Dubuque vs. 
Harrison, 34 Iowa, 166. 

Hovex, J udge, delivered the opinion of the court. 


This action was brought on the 18th day of September, 
1872, by August Seibert in his own right, and as administra- 
tor of Frederick Gabel, deceased, to enforce the lien of a 

cial tax bill for the sum of $1,413.92, alleged to have been 
issued by the city engineer of the city of St. Louis, on the 
4th of September, 1869, against certain property in said city, 
belonging to the defendant, for curbing, guttering, macadam- 
izing and paving done by the said Seibert and Gabel as part- 
ners, under and by virtue of a contract made with them by 
the city authorities, in pursuance of the charter and ordinances 
of said city. 

The answer of the defendant put in issue all the allegations 
of the petition, and pleaded specially that the alleged lien of 
the tax bill sued on expired in September, 1871, no suit to 


‘enforce the same having been instituted within two years 


after the day of its date. To this answer there was no reply. 
When the cause was called for trial, defendant moved for 


. judgment on the pleadings, which motion was overruled, and 
defendant excepted. At the trial, defendant objected to the 


introduction in evidence of the tax bill sued on, on the ground, 
that the lien thereof had expired, and all right of action on 
the same was barred, and it was inadmissible as evidence of 
any liability on the part of the defendant, which objection 
was overruled, the tax bill admitted, and defendant excepted. 
Defendant introduced testimony for the purpose of showing 
that the contract, under which the work was done, was illegal 
and invalid, in that a change had been made in the original 
contract by the plaintiffs and the city authorities, to which 
the sureties on plaintifi’s bond, for the faithful performance 
of his contract, were not parties, and did not assent, as re- 
quired by the ordinance under which the change was made. 


Defendant asked the following instruction : 


“ Defendant prays the court to instrnet the jury, that upon 
the whole evidence in this cause, the plaintiff is not entitled 
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to recover; that it appears from the allegations in the peti. 
tion, and from the record in thie cause, that the certified tax 
bill mentioned in the petition, the lien whereof is sought to 
be enforced in this suit, was made out and dated on the 4th 
day of September, 1869, and that the proceedings at law to 
collect said tax bill were first commenced in the month of 
September, 1872, the jury are instructed that prior to the 
month of September, 1872, the said tax bill had ceased to be 
a lien on the land therein mentioned, and plaintiff cannot re. 
cover in this action.” 

This instruction the court refused to give, and defendant 
excepted. There was a finding and judgment for the plain- 
tiff, which was affirmed at General Term, and defendant hag 
appealed to this court. 

The material question presented by this record for our de- 
termination, is, whether plaintiff's action was barred by the 
statute. Under the law in force, at the time the tax bill sued 
on was issued, an action upon it would not have beer barred 
for five years after its date. (City of St. Lonis to use, ete. 
vs. Newman, 45 Mo., 138.) The 14th section of article 8, of 
the act of March 4, 1870, to revise the charter of the city of 
St. Louis, provides that all special tax bills for work contem- 
plated by it shall be made out by the city engineer, and by 
him registered and certified and delivered to the comptroller, 
to be by him registered and countersigned, and then delivered 
to the person in whose favor they have been issued, for col- 
lection. The 15th section provides, that said tax bill shall be 
a lien on the property charged therewith, and may be col- 
lected by the contractor in his own name, makes them prima 

facie evidence of certain things, provides for certain defenses, 
and exempts the city from all liability on account of any work 
done, for which such bills were issued. The 16th section is 
as follows: “Whenever any such special tax bill issued here- 
tofore, or hereafter to be issued. shall be paid, it shall be en- 
tered satisfied on the register in the comptroller’s office; and 
any tax bill that is not entered satisfied within two years 
after its date, unless proceedings in law shall have been com- 
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menced to collect the same within that time, and shall be 
still pending, the lien shall be destroyed and of no effect 
against the land charged therewith.” Itis contended by the 

respondent that the words “any such special tax bill” in this 
section refer only to the tax bills to be issued under the 14th 
and 15th sections, the substance of which is given above. 
This section must be regarded as speaking from the date of 
its passage, the day it took effect; and how “ any such special 
tax bills” could have been “ issued heretofore ” under an act 
just taking effect is, to say the least, not very clear. It is 
quite evident that the framers of this section recognized the 
fact that tax bills, of the character provided for in the 14th 
and 15th sections, may have been issued under the former 
charter, and intended to provide an uniform and guarded 
method of preserving evidence of the satisfaction of such 
bills when paid, as well as those to be thereafter issued, and, 
’ also, to prescribe a time in which proceedings to enforce the 
same should be instituted, shorter than that allowed by pre- 
vious laws. This, it was competent for the legislature to do, 
provided it did not thereby deprive any party of his remedy, 
and left him a reasonable time, in which to institute proceed- 
ings for its enforcement. (Stepheus vs. St. Louis National 
Bank, 43 Mo., 385.) 

In the case of Callaway County vs. Nolley (31 Mo., 398) 
Judge Scott uses the following language in regard to the 
limitation act passed in 1847: “The construction put upon 
the existing statute of limitations as to real actions is that 
where ten years have elapsed, from the taking effect of 
the act, the action is barred, although it first accrued under 
some other act of limitations which gave a longer period 
within which to bring it.” 

The case of Weber vs, Manning (4 Mo., 229) is precisely 
in point. There a statute declaring that all actions of debt 
founded on any writing, whether under seal or not, should 
be commenced and sued on within ten years next after the 
cause of action should have accrued, was construed to give a 
right of action within ten years after the passage of the 
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act, though more than ten years had elapsed after the canse ot 
action accrued before suit was brought. The instrument jp 
suit in that case was a bond, payment of which would not 
have been presumed, at. common law, until after a lapse of 
twenty years. Following the rule laid down in the case lag 
cited, the section under consideration must be construed to 
have created no bar to plaintifi’s action after the lapse of two 
years from the date of the tax bill, but only in two year 
from the date of the passage of the act. Plaintiff having per. 
mitted the full period of the new statute to elapse, withont 
asserting his rights, the lien of the tax bill was thereby de. 
stroyed. No question having been made at any stage of the 
trial as to the defendant’s plea of the statute of limitations, 
but it having been treated throughout by the parties as rais- 
ing the question of the general applicability of the 16th see. 
tion of the act of 1870 to the plaintiffs claim, we have felt 
bound to so consider it. 
It is further contended by the respondent that. althongh 
the lien of-the tax bill may have been destroyed by the limi- 
tation prescribed by the 16th section, still the bill itself is 
not thereby rendered a nullity, but continues to be a claim 
or charge against the property described in it, capable of en- 
forcement within the period of five years. The distinction 
made in equity between a charge anda lien is not applicable 
toa case like this. Equitable liens on real estate are said to 
‘be available by way of charge only; but such charge must 
arise from equities growing out of the contracts or acts of the 
parties. In the case of special tax bills, the statute withont 
the assent of the owner, and often against his will, imposes a 
liability upon the property benefited by the improvement, — 
which is declared. to be a lien; this lien arises from no equi- 
ties between the parties, nor is it enforceable in equity. The 
tax bill cannot be both a charge and a lien. The property 
is charged with a lien, and, when the lien is destroyed, no 
charge remains. 
In the case of Neenan vs. Smith (50 Mo., 525). in which it 
was decided that no personal judgment could be rendered 


JANUARY TERM, 1876. 
wii Seibert, et al. v. Copp. 


against the owner of property in a proceeding to collect a tax 
pill of the kind in question, the words “ charge ” and “ lien” 
employed in reference tosuch tax bills are used synonymously. 
Aspecial tax bill has no validity or existence, save as a lien on 
the land charged by it. It constitutes no personal charge 
against the owner (St. Louis vs. Allen, 53 Mo., 57), and when 
the lien is extinguished or barred, all right of action thereon 
expires. 
It is further contended by the respondent that the 16th sec- 
- tion of the act of March 4th, 1870, was repealed by the 7th sec- 
tion of the act of March 18th, 1871, in relation to the collee- 
tion of special tax bills in the city of St. Lonis. This section 
is as follows: “Appeals to the St. Louis circuit court shall be 
allowed from the judgment of justices courts, in all cases pro- 
secuted under this act, in the manner prescribed for appeals 
in other civil actions; and when the defendant appeals, if the 
judgment be affirmed, or if on the trial anew in the appellate 
court judgment be given against the appellant, such judg- 
ment shall be rendered against him and his sureties in the 
recognizance for the amount of such tax bill, interest and ten 
per cent. added thereto as damages; but no appeal shall in 
any way affect or impair the lien of the tax bill upon the 
property described therein ; and such tax bills shall, from the 
time the same are issued, until they are paid, constitute a 
lien upon the property therein described.” There is noth- 
ing in the nature of these claims, nor in the general policy of 
the law in regard to the limitation of actions, to induce the 
belief, that the legislature, in little more than a year after 
having reduced the limitation from five to two years in ac- 
tions of this kind, intended to remove all restrictions and 
create a lien of unlimited duration. 
Nor is there anything in the act itself, which will authorize 
such a conclusion. The section quoted is concerned alone 
_ about appeals, and the language employed was obviously ip- 
tended to remove all doubts that might arise as to the con- 
tinuance of the lien in consequence of the security afforded 
by the judgment upon the recognizance therein provided for. 
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This section and the 16th section of the act of 1870, as to the 
duration of the lien, are not irreconcilably inconsistent, but 
can stand together, and must be so construed. 

It is unnecessary to say anything as to the validity of the 
contract, under which the work was done, after the change 
was made init. For the refusal of the court to give the in. 
struction asked by defendant, the judgment of the General 
Term, and that also of the Special Term, will be reversed ang 
the cause remanded tothe Special Term. All the judges con- 
eur. 


Lamuert, Appellant, vs. Tomas C. Lipwett, Re- 
spondent. 


1. Legislation, delegation of to popular vote—It is now the established doctrine, 
that statutes creating municipal corporations, or imposing liabilities upon 
them, or authorizing them to incur obligations or make improvements may be 
referred to the people of the districts immediately affected to decide by their 
votes whether they will accept the incorporation or assume the burdens. But 
the legislature must enact a complete and valid law according to the pre 
scribed usages. And it must derive its whole vigor and vitality from the leg. 
islature, and no additional efficacy from the popular vote. 

2. Restraint of animals—Acts concerning a delegation of the law making power, 
are w titutional.—The act of March 20th, 1873 (Sess, Acts 187%, p. 70), 
was by its title declared to be “an act to prevent domestic animuls from run- 
ning at large in those counties which, by a majority vote, may decide to agree 
thereto,” and the act provided, that if, on a submission to popular vote, a ma- 
jority favored their restraint, it should be unlawful for animals to run at large; 
and it prohibits.the county court from ordering a special election determining 
the adoption of the law, more than once a year. It was held, that the act had 
no existence without the special election; that it was a delegation to the peo 
ple of the law making power, and unconstitutional. 

And the similar act of 1874, applicable to St. Louis county (Adj. Sess. Acts 1874, 
p. 239) was held amenable to the same objection. 


: Appeal from St. Louis Circuit Court. 
HT. D. Wood, with C. H. Howry, for Appellant. 


I. By the constitution, Art. 4, § 1, the legislative power is 
vested solely in the General Assembly, and the act of March 
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gth, 1873, is void, as being a delegation to the people of 
such legislative power. (Hz parte Wall, 48 Cal., 279; State 
ys. Fields, 17 Mo., 529; Barton vs. Himrod, 8 N. Y., 483; 
Bank of Rome vs. Village of Rome, 18 N. Y., 38; Storm 
ys. Town of Geneva, 23 N. Y., 439; Thorn vs. Cramer, 15 
Barb., 112; Parker vs. Commonwealth, 6 Pa., 507; Common- 
wealth vs. The Judges, 8 Pa., 391; State vs. Wilcox, 45 Mo., 
459; Rice vs. Foster, 4 Harr., 479; State vs. Copeland, 3 R. 
L., 33; Railroad vs. Commissioners, 1 Ohio N. 8., 77; Peo- 
ple vs. Collins, 3 Mich., 371; State vs. Weir, 33 Ia., 134; 
Maize vs. State, 11 Ind., 342; Meshmeir vs. State, 11 Ind., 
484; Article on Local Option Laws, 12 A. L. Reg., 130; 
Sedg. Const. Law., 135, note A.; Weir vs. Cram, 37 Ia., 


649.) 
E. P. Johnson, for Respondent. 


The law under which the cattle were arrested was consti- 
tutionally enacted and adopted, and, even if the first law was 
faulty in some respects, it is cured by the second. (Laws. 
Mo. 1873, p. 70, and 1874, p. 239; State ex rel. Dome vs. 
Wilcox, 45 Mo., 458; State ew rel. Henderson vs. Co. Court 
Boone Oounty, 50 Mo., 317; State ex rel. Robbins vs. Co. 
Court New Madrid County, 51 Mo., 82; Hall vs. Bray, 51 
Mo., 288 ; Township Organization Law, 55 Mo., 295.) 


Waener, Judge, delivered the opinion of the court. 


This was an action to recover the possession of twelve head 
of cattle, the property of plaintiff, alleged to be wrongfully 
detained by defendant. The defendant, who acted as one of 
the constables of St. Louis county, justified the taking and 
detention of the cattle, under and by virtue of an act of the 
legislature of this State, approved March 20, 1873, entitled 
“An Act to prevent domestic animals from running at large 
in those counties which, by a majority vote, may decide to 
agree thereto” (Sess. Acts 1873, p. 70), and of an act of the 
legislature, approved April 1st, 1874, entitled, “An act to re- 
strain domestic animals from running at large in the county 
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of St. Lonis, and to provide for the safe keeping and. sale 
thereof.” (Sess. Acts 1874 p. 239.) 

A demurrer was filed to the answer, upon the ground that 
the matters therein pleaded constituted no defense to the 
plaintiffs cause of action. The demurrer was overruled, and 
the plaintiff declining to plead further, the interest of defend. 
ant in the property was, in accordance with the stipulation, 
assessed at $20, and on motion of defendant a judgment for 
that sum was entered in his favor. 

The only questions presented by the record are, whether 
the acts referred to are constitutional and valid. The firgs. 
section of the act of 1873 deelares that the county court of 
any county in this State, shall, upon petition of one hundred. 
freeholders of the county, at any general election, and may, 
upon such petition of one hundred freeholders, at any special 
election, cause to be submitted to the qualified voters of the 
county the question of restraining any domestic animals of 
the species of horse, cattle, mule, ass, swine, sheep or goat, 
from running at large, by a ballot , to be written or printed, 
for restraining any one or all of the species of horse, cattle, 
mule, ass, swine, sheep or goat, or against restraining the 
same, to be canvassed and returned in like manner as votes, 
for State and county officers. 

Section 2 provides, that if a majority of the legal voters 
of the county, voting at the election, are in favor of adopting 
a stock law, then such county shall be governed by the pro- 
visions of the act, from and after one hundred and fifty days 
after it has been so adopted by the legal voters of the county, 

The third section makes it unlawful, in any county adopt- 
ing the act, for any animal, or animals, of the species named, 
to run at large outside of the enclosure of the owner, and 
provides for taking them up, and if they are not reclaimed 
within a certain time, and the owner does not make a reason- 
able compensation for feeding and taking care of them, they. 
are to be regarded as estrays, and dealt with accordingly. 

By the constitution of this State the legislative power is 
vested in the General Assembly, composed of the senate and 
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house of representatives. They must exercise the legisla- 


« tive authority in the enactment of laws, and they cannot dele- 


te their trust. The legislature cannot propose a law and 
submit it to the people to pass or reject it by a general vote, 
for that would amount to legislation by the people. Buta 
law may be passed which is complete in itself, to take effect 
in a future contingency, or upon the happening of an event. 

The question has been before this court upon several occa- 
sions, and the line of distinction has been drawn in reference 
to the different character of such laws. There is a general 
law upon the statute in regard to the incorporation of towns, 
investing the county courts with power to declare them in-. 
corporated upon the performance of certain conditions by the 
inhabitants. This law was contested for the reason that it was 
adelegation of political power, and that the proceedings of the 
court were legislative in their character. But the statute was. 
decided to be valid, on the ground that the corporation derived 
all its power from the law, and that the court merely gave. 
the law application when certain conditions were performed 
by the inhabitants. (Kayser vs. Brennen, 16 Mo., 88; State 
vs. Weatherby, 45 Mo., 17.) So, acts of the legislature an- 
thorizing towns, cities and counties to subscribe stock in cor- 


- porations, and incur expenses for different purposes, have 


been uniformly upheld. The validity of such laws has never 
been doubted since the decision in the City and County of, 
St. Louis vs. Alexander (23 Mo., 483). The provision in the 
statute authorizing cities and towns to organize for school 
purposes, upon a vote of the people, has been declared con- 
stitutional (State vs. Wilcox, 45 Mo., 458), and the township 
organization law was declared not to be liable to any objec- 
tion, as it was a law which took effect from and after its pas- 
sage, and where a majority of the voters in a county voted. 
for it, their votes did not create the law, but placed the coun- 
ty voting for it within its provisions. (Town. Organ. Law, 
55. Mo., 295.) 

It may now be conceded as the established doctrine, that: 
statutes creating municipal corporations or imposing liabili- 
ties npon municipalities, or authorizing municipalities to in- 
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cur debts and obligations, or to make improvements, may be 
referred to the popular vote of the districts immediately af. 
. fected—that is to say, the people of such districts may decide 
whether they will accept the incorporation or will assume 
the burdens. This is the prevailing rule in reference to local 
measures. But in all these cases, the legislature had enacted 
a complete and valid law, according to the prescribed usages 
governing the passage of laws, and the happening of the con. 
tingency or the future event, which furnishes the occasion for 
the exercise of the power, gives no additional efficacy to the 
law itself. It derives its whole vigor and vitality from the 
exercise of the legislative wilk and not from the vote of the 
people. But no body but the legislature can make or repeal 
alaw. The provision of the road law of 1851, which declared 
that if the county court of any county should be of opinion 
that the provision of the act should not be enforced, they 
might, in their discretion, suspend the operation of the same 
for any specified length of time, and thereupon the act should 
become inoperative in such county for the period specified in 
such order; and, thereupon order the roads to be opened and 
kept in good repair under the laws heretofore in force, or the 
special acts on the subject of roads and highways, were ad- 
judged to be unconstitutional and void in this court, as at- 
tempting to confer upon the county courts — power, 
(State vs Fields, 17 Mo., 529.) 

In one of the leading cases on the subject (Barto vs. Hin- 
rod, 4 Seld., 483), the legislature of New York framed a 
school law and submitted it to the people, one section pro- 
viding that “the electors shall determine by ballot at the an- 
nual clection to be held in November next, whether this act 
shall become a law ;” and a further provision was made, in 
another section, that in case a majority of all the votes cast 
should be against, the law, then the act should be null and 
void; but if the majority was in favor of the law, then the 
act should become a law and take effect. It was held that 
the law was unconstitutional ; that the legislature had no 
power to submit a proposed law to the people, nor had the 
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people power to bind each other by it. The legislature of 
’ Delaware passed an act to authorize the citizens of the several 
counties of the State to decide by ballot whether the license 
to retail intoxicating liquors should be permitted. By this 
act a general election was to be held, and, if a majority of 
yotes in any county should be cast against license, it should 
not thereafter be lawful for any person to retail intoxicating 
Jiqnors within such county, but if a majority should be cast 
in favor of license, then licenses might be granted in the 
county so voting, in the manner and under the regulations 
in the act prescribed. The court in that State held that the 
act was void, as an attempted delegation of the trust to make 
laws. (Rice vs. Foster, 4 Harring., 479.) So, in Pennsvl- 
vania, a license law was held unconstitutional on similar 
grounds. (Parker vs. Com., 6 Penn. St., 507.) The ques- 
tion was recently discussed in New Jersey, in a case testing 
the validity of the Local Option Law of that State, and the 
law was held to be constitutional, on the ground that mn- 
nicipal corporations and townships, or the people thereof act- . 
ing collectively, might be invested with authority to regulate 
or prohibit the retail of intoxicating liquors. (State vs. Mor- 
ris, Com. P]., 12 Law. Reg. N.S., 32.) But the court placed 
the decision distinctly upon the fact that the legislature en- 
acted the law, and that it derived all its force and vitality 
from the enactinent. 

The reasoning of the court was in perfect harmony with 
all the leading decisions. It was said that if the right to de- 
clare what the law shall be in one case may be referred to 
the people, the right to do so may be given in all cases, and 
thus the legislature may divest itself wholly of the power 
lodged in it by the fundamental law, until by subsequent 
legislation it shall be rescinded; that it is also obvious that 
it is not competent to delegate to the people the right to say 
whether an existing law shall be repealed or its operation 
suspended. To say that what is now the law shall not here- 
aftar, or shall not for a specified time, be the law, is in effect 
to declare the law to be otherwise than it now is, and isa 
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clear exercise of the law-making power. The will of the 

_ islature must be expressed in the form of a law by their ow, ’ 
act. If it is left to the contingency of a popular vote to pro, 
nounce whether it shall take effect, it is not the will of the 
law makers, but the voice of their constituents, which monldg 
the rule of action. If the vote is in the affirmative it ig law; 
if in the negative it is not law. The vote makes or defeats 
the law, and thus the people are permitted unlawfully to rg. 
sume the right of which they have divested themselves, 
by a written constitution, to declare by their own direct ag, 
tion what shall be law. 

After pursuing this course of argument the court deel 
upon an examination of the act under consideration, that the 
test was whether the enactment, when it passed from the 
hands of the lawgiver, had taken the form of a complete law, - 
and it was decided that it was acomplete law. It denounced 
as a misdemeanor the selling of liquor without a license; g 
far as it was positive and free from any contingency. It left 
to the popular vote to determine, not whether it should be 
lawful to sell without license, but whether the contingencies 
should arise under which license might be granted. 

Our form of government isa democracy, but it is a repre 
sentative democracy. It is impracticable for the people to 
assemble in mass to make laws, hence the power was dele. 
gated to representatives chosen for that purpose. It is not 
only the right of the representatives, when assembled in the 
legislature, to make laws, but it is their duty to do so. When 
the people, through the constitution delegated the Jaw mak- 
ing power to the legislature, it conferred an authority and 
imposed a duty which could not be exercised by any other 
body of men. Therefore, every law, to have any binding 
force or validity, must, when it emanates from the legislative 
body, have the form and character of a complete enactment. 
It must operate by virtue of the legislative authority, and 
not depend upon popular action or the people’s suffrages for 
its vitality. If the law is regularly enacted according to the 
prescribed forms of legislative procedure, it may well be al- 
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jowed to depend upon contingencies for its operation upon 
classes or localities, but it cannot be made to depend for its 
existence upon any other than the legislative will. 

Is the law we are now considering in reference to the re- 
straint of animals a valid law, or is it a mere proposition to 
the people of certain counties to make it a law if they see 
proper to do so? It is very evident that it can have no ex- 
jstence or obligatory force unless the same be imparted to it 
by a vote of the people. The title to the act does not pur- 
port to be the title of a general law or of a legislative enact- 
ment, but it declares that it is an act to prevent domestic 
animals from running at large in those counties which, by a 
majority vote, may decide to agree thereto; not an act of the 
legislature, but an act of the counties which may in reality 
adopt it. The title is a fair index and exponent of the true 
intent and meaning of the law. The first section provides 
that the county court of any county may submit to the voters 
the question of restraining domestic animals, and then it is 
declared in the second section that, if a majority of the votes 
in any county is in favor of the restraint, then it shall be un- 
lawful in that county for animals to run at large, according 
to the provisions of the third section. The fourth section 
prohibits the county court from ordering a special election 
for the adoption of the law oftener than once in each year. 
In other words, this last section gives the voters of each 
county the authority, once in each year, to determine whether 
they will enact a law for their specia! benefit. If they de- 
cline, under the provisions of the first and second sections, 
to legislate on the subject, then the law has no existence. 
The law is entirely special in its nature, and whilst under 
the construction that has been given to the clause in the con- 
stitution in regard to the special legislation, it has been held 
that the legislature was to judge whether the special law was 
needed or was applicable, it was at the most of even this con- 
struction a legislative discretion, and could be exercised only 
by the legislature. But here the legislature does not asenme 
that even in its opinion the law is necessary in a given or 
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particular county. It remits the question wholly to the 
county itself. The second, or amendatory act, is made ep. 
tirely applicable to St. Lonis county, and by the act the peo. 
ple of the county determine for themselves whether they 
shall enact a special law. It is true the last named act dogg 
not provide for a new eleetion, but the law only has any 
force or existence at all in the county by virtue of the ele. 
tion in the first instance. In examining the whole act I am 
unable to arrive at any other conclusion than that the law 
depends altogether on a vote of the people, and that it should 
be declared void, as being an attempt to exercise the law. 
making power by a body other than the legislature. 

I therefore think the judgment should be reversed. All 
the judges concur, except Judge Vories, who is absent. 


a. 
— 


Tse Srate or Missovurt, Appellant, vs. Wares, 
Respondent. 


1, Practice, criminal—Privilege, waiver of. —Where a statute grants an impor. 
tant privilege to the prisoner, he may waive it, but, if he insists on his privi- 
lege, it must be granted. 

2. Practice, criminal— Waiver of irregularity.—If the prisoner makes no objec. 


tion, he may be regarded as waiving any mere irregularity. 

8. Practice, criminal—Full panel, prisoner may insist upon, notwithstanding, 
ete.—In a trial for murder defendant may waive his right to be furnished 
with a full panel of forty jurors from which to make his challenges, but where 
he insists upon the full panel, the court cannot compel him to select his 
triers from thirty-two jurors, although under the statute he is entitled to but 
twenty peremptory challenges, aud the State waives its challenge of the list - 

so reduced. 


Appeal from St. Louis Court of Appeals. 


Normile, Ct. Att'y, for Appellant, cited State vs. Klinger, 
46 Mo., 224; State vs. Hays, 23 Mo., 287. 


McKee & McFarland, for Respondent, cited Wagn. Stat., 
1102, §§ 7,8; State vs. Klinger, 46 Mo., 224; State vs. Buck- 
ner, 25 Mo., 167, 169, 170, 171; State vs. McCarron, 51 Mo., 
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97, 28; State vs. Holme, 54 Mo., 153, 166; Wagn. Stat., 
300, § 24; Taylor vs. Pac. R. R. Co., 45 Cal., 323 ; State vs. 
Scroggins, 37 Cal., 677; Cooley vs. State, 88 Tex., 636; 
Gladdin vs. State, 13 Fla., 623. 


Waener, Judge, delivered the opinion of the court. 


The only question in this case relates to the action of the 
circuit court in impaneling a jury for the trial of the cause. 

The record states, that on the 6th day of October, 1875, the 
defendant, being brought into court, waived a formal arraign- 
ment and put in the plea of “not guilty,” and agreed that 
the cause might be set down for trial on the 8th day of the 
month. The defendant, by his attorneys, filed a written mo- 
tion on the 7th, the next day, requiring that a panel of forty . 
competent jurymen should be furnished forty-eight hours be- 
fore the day of trial. In compliance with the motion, on the 
same day, the 7th, a list of forty jurors was furnished, and on 
the next day, the 8th, the cause was called for trial, and the 
defendant declared himself not ready, because the panel of 
forty jurymen had not been delivered to him forty-eight 
hours before the day of trial. Defendant’s objection was over- 
ruled by the court, and he excepted. Immediately after- 
wards, on the same day, the court ordered the clerk to de- 
liver to the defendant a list of thirty-two qualified jurymen, 
from which to select a jury, the State having waived its chal- 
lenges, from which order of the court, compelling the defend- 
aut to select a jury from the list containing only thirty-two 
qualified jurors, the defendant excepted. 

As the defendant was indicted for murder in the first de- 
gree, a full panel of competent or qualified jurors would 
be forty, as the State was entitled to eight peremptory chal- 
lenges, and the defendant to twenty. The statute declares 
that there shall be summoned and returned, in every criminal . 
cause, a number of qualified jurors equal to the number of 
peremptory challenges and twelve in addition; and no party 
shall be required to make peremptory challenges before a 
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panel of such number of competent jurors shall be obtained, 
(Wagn. Stat., 1102, § 7.) 

Wire a statute is made, as in the above instance, granting 
an important privilege for the benefit of the defendant, he 
may waive it if he will (State vs. Klinger, 46 Mo., 224). but 
if he insists upon it, it is the duty of the court to conform 
their action to it. If the party makes no objection he may 
be regarded as acquiescing in any mere irregularity, but if he 
excepts at the time the plain duty of the court is to carry 
| out the statute. ' 

We will not speculate as to what would be the probable 

chances of prejudice or injury to defendant by pursuing a 

different course from that pointed out by the law ; it is snff- 
cient to say that the statute has enacted that a full panel 

shall be furnished before the party can be compelled to make 
his peremptory challenge, and no conrt has a right to set 
aside this positive requirement of the law, against the party’s 
objections, and say that another course will do as well. State 

vs. McCarron, 51 Mo., 27; State vs. Holme, 54 Mo., 153.) 

When the defendant demanded a full panel it was the duty of 

the court to see that it was furnished to him, and the refusal 

to do so was error. The defendant had waived the condition 
that the panel should be delivered forty-eight hours betore 
the time set for trial, by agreeing to a particular day within 
that period, bunt he always insisted upon his right to a full 
panel, and he was entitled to it. 
The court of appeals reversed the judgment of the circuit 
* court, and its judgment will be affirmed. Judges Napton 
and Sherwood concur ; Judges Vories and Hough absent. 


* Lvora Txsson, et al., Defendants in Error, vs. Socrates 
maN, Plaintiff in Error. 
1. Shelley’s case—Rule in, abolished in Missouri.—Since the enactment of the 


statute of wills in 1825, 3 18, and that respecting conveyances in 1845, 3 7, 
the rule in Shelley’s case has no longer any existence in this State. Anda 
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deed to “A.,” or in trust for “A,” for life, remainder over in fee simple to 
the heirs, creates simply a life estate in A. 


Error to St. Louis Circuit Court. 
Samuel Reber, for Plaintiff in Error. 


Evans Casselberry, for Defendants in Error. 
Waaner, Judge, delivered the opinion of the court. 


Plaintiffs state in their petition, that on the 29th of De- 

cember, 1852, Victorine B. Tesson, being the owner in fee 
simple and in possession of a larger lot of land, of which 
the lot in controversy forms a part, conveyed the same to 
certain trustees and to the survivor of them in trust for the 
sole and exclusive use and benefit of the plaintiffs, Lucia and 
Coralie, and their heirs and assigns forever, free from the 
management or control of any husband they then or there- 
after might have. A copy of the deed forms a part of the 
record in this case, and in it there is a provision that, at the 
time of the death of the said Lucia and Coralie, the trust 
therein created should cease and terminate, and that all of | 
the legal and equitable estate in and to the said land should 
go to and vest absolutely in fee simple in the heirs of said 
Lucia and Coralie and their heirs and assigns forever. 
_ The petition avers that on the 10th day of December, 1874, 
the plaintiffs, for the sum of two hundred and fifty dollars, 
bargained and sold, in fee simple and in full property, the 
lot in controversy, and executed and acknowledged a deed in 
due form, conveying to defendant and to his heirs and assigns 
forever, in fee simple absolute, and tendered the same to 
the defendant, and demanded the two hundred and fifty 
dollars in payment thereof, but that defendant refused to ac- 
cept the deed and pay the money according to the contract, 
for which reason judgment was prayed. 

Defendant in his answer admitted all the statements set 
forth in the petition, but denied that the deed from Victorine 
B. Tesson vested any more than a mere life estate in the plain- 
tiffs, Lucia and Coralie ; and that the fee simple was vested in 
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their heirs, subject to their life estate, and therefore the saiq 
Lucia and Coralie were incapable of complying with their 
agreement and making a good title to the defendant. 

To this answer there was a demurrer, on the ground that 
the deed from Victorine B. Tesson, of December 29, 1859, 
vested the absolute title in Lucia and Coralie, and authorized 
them to convey the fee. The court sustained the demurrer, 
and the defendant refusing to further answer, final judgment 
was given for the plaintiffs. 

The case of Roberts vs. Moseley (51 Mo., 282), which hag 
been cited in this court, has no bearing upon the question. In 
that case Mrs. Moseley, the cestut gue trust or beneficiary in 
the deed, made no attempt to dispose of the property in her 
lifetime, and when she died it descended to her heirs, and 
the effort was to dispossess them, not on account of any act 
of hers, but in consequence of a conveyance from another 
party. 

The main reason advanced, and the only reason that can 
be urged in support of the action of the court below is, that 
the rule in Shelley’s case (1 Co., 104), is still the law of this 
State. If this be true, then the judgment is correct. In 
Shelley’s case the rule was stated to be, “that when the an- 
cestor, by any gift or conveyance, taketh an estate of free- 
hold, and in the same gift or conveyance an estate is limited, 
either mediately or immediately, to his heirs, in fee or in tail, 
the heirs are words of limitation of the estate, and not words 
of purchase.” Mr. Preston, in his essay upon the rule, gives 
the following definition of it, which has been pronounced by 
high authority as full and correct: “When a person takes an 
estate of freehold, legally or equitably, under a deed, will, or 
other writing, and in the same instrument there is a limita 
tion by way of remainder, either with or without the inter- 
position of another estate, of an interest of the same legal or 
equitable quality, to his heirs or heirs of his body, as a class 
of persons to take in succession, from generation to genera- 
tion, the limitation to the heirs entitles the ancestor to the 
whole estate.” (1 Prest. Est., 263, 419.) 
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The construction was, that the word “heirs,” or “heirs of 
the body,” created a remainder in fee or in tail, which the 
law, to prevent an abeyance, vested in the ancestor, who was 
tenant for life, and by the conjunction of the two estates, he 
became tenant in fee or in tail, and whether/the ancestor took 
the freehold by express limitation, or by resulting use, or by 
implication of law, in either case the subsequent remainder 
to his heirs united with and was executed on his estate for 
life. 

The rule in Shelley’s case is a part of the common law, but 
in most of the States it has been repealed by statute. (2 
Washb. Real Prop., 3 ed., 563; Wms. Real Prop., Rawle’s 
note, 241.) In the code of 1845, our legislature enacted, that 
“where a remainder shall be limited to the heirs, or heirs of 
the body, of a person to whom a life estate in the same prem- 
ises shall be given, the persons who, on the termination of 
the life estate, shall be the heir or heirs of the body of such 
tenant for life, shall be entitled to take as purchasers in fee 
simple, by virtue of the remainder so limited in them.” This 
section has been continued in all the subsequent revisions. 
(Wagn. Stat., 1351, § 6.) The section is a literal transcript 
of the Revised Statutes of the Stateof New York, and was 
adopted expressly to repeal and abrogate the rule. 

Chancellor Kent, in commenting on the scope, effect and 
operation of the section, remarks: “The abolition of the rule 
applies equally to deeds and wills, and in its practical opera- 
tion it will, in cases where the rule would otherwise have 
applied. change estates in fee into contingent remainders. 
It sacrifices the paramount intention in all cases, and makes 
the heirs, ynstead of the ancestor, the stirps or terminus from 
which the posterity of heirs is to be deduced. It will tie up 
property from alienation during the lifetime of the first 
taker and the minority of his heirs. But this, it may per- 
haps be presumed, was the actual intention of the party, in 
every case in which he creates an express estate for life in the 
first taker, for otherwise he would not have so limited it.” 
(4 Kent C.m., 232.) 
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I think there is but one opinion in this State among the 
profession, and that is, that the rule in Shelley’s case has no 
existence with us since the enactment of the statute. The 
late Judge Richardson, in concluding his opinion in Rigging 
vs. McClellan (28 Mo., 29), observed that the rule in Shelley’s 
case was abrogated in this State in respect to limitations 
will, by the eighteenth section of the statute of wills of 1895, 
and, in regard to conveyances, by the seventh section of the 
act of 1845, concerning conveyances. 

Now, the deed of Victorine B. Tesson conveyed the prem. 
ises in trust fur the sole and exclusive use and benefit of 
Lucia M. Tesson and Coralie Polkowski and their heirs and 
assigns forever, and at the death of the said Lucia and Coralie 
the trust created was to cease and determine, and all the le 
gal and equitable estate of, in and to the land was to go to and 
vest absolutely in fee simple in the heirs of Lucia and Coralie 
and their heirs and assigns forever. Under the operation of 
our statute Lucia and Coralie took simply a life estate in the 
premises, and the fee simple in remainder vested in their 
heirs. 

Wherefore the judgment should be reversed, and the cause 
remanded. Judges Napton and Sherwood concur; Judges — 
Vories and Hough absent. 


F. O’Nx111, al., Respondents, vs. Joun P. 
Appellant. 


1. Conveyance absolute on its face, a mortgage, when—Defeasance need not bein . 
wriling.—A conveyance intended as a security for a debt, however absolute in 
form, will in equity be treated as a mortgage. And to convert it into a more 
gave the defeasance need not be in writing. 

2. Conveyance—Question whether conditional sale or mortgage, how determined, 
—If « conveyance is proved to be in fact a sule upon condition, and not 4 
mortgage, the intention of the parties will be effectuated. But in case of 
doubt, it will be treated as a mortgage; and the continued existence after the 
transfer is a decisive proof that the conveyance is of the latter kind. 
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3. Referee—Finding of, set aside and different one entered on the evidence, proper. 
—The court may set aside the finding of a referee, and, on the facts as pre- 
sented by his report, find a different result and enter up a decree accord- 


ingly. 

4 +a referred back to try particular issue— Evidence, what should be heard.— 
Where a case, theretofore submitted to a referee for a trial of all the issues, is 
referred back to him to take additional testimony pertinent to a particular 
issue, he will exceed his powers in hearing evidence on other points. 

5. Statute of frauds—Mortgages—Tacking verbal agreement by mortgagee as to 
subsequent advances.—A verbal agreement that subsequent advances shall 
constitute alien on land already conveyed as a security for former loans, is 
within the statute of frauds and void, 


Appeal from St. Louis Circuit Court. 
I. Berry & A. Hamilton, for Appellant. 


I. The court cannot, upon setting aside the report, entirely 
displace the referee by itself pronouncing the judgment 
which the referee should have given. (Walton ve. Walton, 
17 Mo., 378; Rice vs. Benedict, 18 Mich., 76; Day vs. Ham- 
mond, 57 N. Y. App., 488; Griffin vs. Margmardt, 17 N. Y. 
App., 28; Milk vs. Moore, 39 Ill., 584; Patterson vs. Acker- 
son, Ist Edw. Ch., 102, and cases cited; 2 Daniels Ch. Pr., 
8d Am. ed., 1115; Allen vs. Blunt, 3 Sto., 746.) 

Il. The decision of a referee upon a question of fact, when 
the evidence is conflicting, and the point is not entirely free 
from doubt, should not be disturbed. (Roberts vs. Curtis, 28 
Barb., 462; Hale vs. Grant, 1 Sickles, 496; Terry vs. Me- 
Neil, 58 Barb., 241; Baker vs. Spencer, 58 Id., 248; Terry 
vs. Dietrick, 49 Mo., 96; Woodruff vs. McGrath, 32 N. J., 
255.) 

III. To establish that the deed from Ghio to defendant, on 
its face absolute, was intended as a mortgage, and to give it 
effect as such, the evidence must be clear, cogent and satis- 
factory. It should be so positive as to leave no doubt. (Henly 
vs. Hostling, 41 Cual., 22; Kent vs. Lasley, 24 Wis., 654; 
Miller vs. Stukeley, 5 Ohio St., 194; Stalls vs. Cincinnati, 
16 Id., 169; Lindower vs. Cummings, 57 IIl., 195; Mercer 
vs. Stark, 1 Sm .& M., 479; Franklin vs. Roberts, 2 Wend. Eq., 
560; Perry Trusts, 79; Marion vs. Benneto, 26 Wend., 182; 
Phillips vs. Oraft, 42 Ala., 477; 3 Washb. R. Prop., 59-63 ; 
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Shay vs. Norton, 48 Ill., 100; Iron Co. ve. Iron Oo., 109 
Mass., 45.) 

IV. There is very respectable authority for the position, 
that ifa mortgagor comes in to redeem, he must pay not only 
the mortgage debt, but also all other debts due from him to 
the mortgagee. (Anthony vs. Anthony, 23 Ark:, 479; Ogle 
vs. Ship, 1 A. K. Marsh., 287 ; Scripture vs. Johnson, 3 Conn,, 
211; Chamberlain vs. Thompson, 10 Id., 244; See vs. Stone, 
5 Gil. & J., 1; Walling vs. Aiken, 1 McMaullen’s Eq, 1; 
Turner vs. King, 2 Tridle’s Eq., 132.) 

The testimony shows an agreement with defendant, after 
his purchase, that the property should be held for his ad. 
vances to the Robbins family. He knew that they were in- 
solvent, and his advances must have been made on the strength 
of that security. (See Haine vs. Thompson, 70 Penn. &t., 
442; Phillips vs. Seely, 27 Grat., 558; Horn vs. Kellsta,'46 
N. J., 605; Stoddard vs. Whiting, 46 N. J., 623; Hill va, 
Grantt, 46 N. J., 496; Rich vs. Doan, 35 Vt., 129.) 


Bereman & Smith, for Respondents. 


I. An oral agreement to extend the security of a mortgage 
so as to cover other and further debts and liabilities, is within 
the statute of frands, and void. (Curle’s Heirs vs. Eddy, 24 
Mo., 117; Stoddard vs. Hart, 23 N. Y., 556; Williams vs, 
Hill, 19 How. [U. 8.], 250; Browne Frauds, 274, § 267; Ee 
parte Hooper, 19 Ves., 477, [Eldon]; 4Kent’s Com., 146; 
Craig vs. Tappan, 2 Sandf. Ch., 78; Shirras vs. Craig, 7 
Cranch, 34; Bank of Utica vs. Finch, 3 Barb. Ch., 293; 
Lawrence vs. Tucker, 23 How. [U. 8.], 14.) , 

II. The conveyance was not a conditional sale, but a mort- 
gage. If the case were doubtful it would be so held. (16 
Mo., 145 ; Turner vs. Kerr, 44 Mo., 431; Prince vs. Bearson, 
1 A. K. Marsh., 170; Oldham vs. Halley, 2 J. J. Marsh., 
114; King vs. Newman, 2 Munf., 40; Copeland vs. Yoakum’s 
Adm’r, 38 Mo., 349; Sharkey vs. Sharkey, 47 Mo., 543.) 

The referee’s finding was properly set aside by the court. 
(Milk vs. Moon, 30 Lll., 588; Williams vs. Bishop, 15 Ill, 
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553; Sibert vs. McAvoy, Id., 108; Austin vs. Bainter, 50 
Ill., 308; Lowe vs. Traynor, Caldw. Tenn., 633; Burt vs. 
Rrnex, 48 Mo., 309; Hickey vs. Drake, 47 Mo., 369; Tay- 


lor vs. Reed, 4 Paige Ch’y, 561.) 
Suerwoon, Judge, delivered the opinion of the court. 


This is a suit in the nature of a bill in equity brought by 
the daughter of the former owner of certain lands situate in 
St. Louis county, one S. H. Robbins. The object of the suit, 
in which the husband is joined as co-plaintiff, is to have the 
deed absolute, under which the defendant holds those lands, 
declared a mortgage and for permission to redeem, ete. 

The petition charges in substance, that in 1872 Mrs. O’Neil 
became the owner of those lands ; that in 1861 both the legal 
and equitable title of the lands in controversy were in Mrs. 
O’Neil’s father, but that in May of that year the legal title 
thereof was transferred to the National Banking and Insur- 
ance Company as a security for certain indebtedness then 
owing to that company by her father, while the latter retained 
the equitable title under an agreement that he, on the pay- 
ment of the debt, should be permitted to redeem, ete. ; that 
in May of the year following, the property was transferred 
on like terms to one Ghio, who, possessed of full knowledge 
of all antecedent facts, loaned and advanced to Robbins the 
necessary amount to pay the debt duethe company, and exe- 
cuted also an agreement in writing showing that the deed he 
had received was in the nature of a mortgage, from which 
incumbrance Robbins could redeem on payment of debt and 
interest, and receive thereupon a re-conveyance of the prop- 
erty thus held; that under a like arrangement the property 
was transferred in 1864 to the defendant, who being acquain- 
ted with all the attendant facts, and acceding to the request 
of Robbins, advanced a sum sufficient to pay the debt due to 
Ghiv, and thereupon received a deed from the latter, in usual 
form. for the land, but with the agreement to hold the land 
on the same terms as it had been previously held ; that, since 
the execution of the conveyance last named, Robbins had 
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paid large sums of money on the indebtedness with the view 
and intent to redeem the lands thus encumbered, which 
sums, were so received and credited by defendant, as well ag 
other large sums received by him in like manner for rentg 
and profits of the real estate so conveyed, and that by these 
me:us the indebtedness was satisfied and discharged; that 
defendant claimed to have expended certain amounts for 
taxes and repairs on the premises, as to which claim plaintifig 
ask an accounting, etc., etc. The answer of defendant, who 
is Robbins’ son-in-law, was a sweeping denial of all the fore. 
going allegations. 

The record in this cause is a voluminous one, but the mat- 
ters at issue involved therein lie within a very small com- 
pass. In all proceedings like the present, the obvious and 
chief point for inquiry and determination is: Was the con- 
veyance intended as a security for a debt ? If this inquiry re- 
ceives a reply in the affirmative, it will, in the eyes of equity, 
effectually and indelibly stamp the conveyance, however ab- 
solute in form, with the character, attributes and incidents of 
a mortgage. Ordinarily it is, perhaps, necessary in order to 
meet the requirements of the statute of frands, that a deteas- 
ance in writing should pass between the parties; but this 
is not absolutely essential in all cases, for if the grantee deny 
the trust, equity on proof of the trust will treat such a denial 
asa fraud and will consequently hold the grantee as firmly 
bound by his verbal agreement as though the parol defeas- 
ance were a written one fortified and hedged about with all 
the formal solemnity known to the law. (Sto. Eq. Jur., 231, 
§ 

Were the rule otherwise, were a deed absolute in face ab- 
solute in fact, the statute for the prevention of frauds would 
become a monstrous misnomer, and, instead of preveuting, 
would promote the creation of countless frauds. 

And courts of equity, in enunciating the rule above stated, 
do not pursue the same enlightened policy in this regard as 
that which they invariably pursue in respect to parol con- 
tracts for the sale and conveyance of land, parol promises by 
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a mortgagor and vendor of land to his vendee to pay off ex- 
isting incumbrances (Chapman vs. Beardsley, 31 Conn., 115), 
and parol promises by parties exchanging lands to remove in- 
eumbrances. (Pratt vs. Clark, 57 Mo., 189.) 

If, however, any given transaction should turn out, upon 
investigation, to be a conditional sale, and it should be satis- 
factorily established to be a real sale and not a thin disguise 
whereby 2 loan is concealed, as a matter of course such trans- 
action will be held valid in accordance with the intention of 
the parties. But courts of equity watch transactions of this” 
sort with such jealous and ever vigilant solicitude, that if the 
matter be in doubt, they will resolve that doubt in favor of 
the theory of a mortgage, and compel the transaction to as- 
sume and wear that hue and complexion. (Sto. Eq. Jur., §§ 
10188, 1019.) 

In the case at bar, not the slightest doubt can exist. The 
defendant denied and repudiated the trust; this paved the 
way for the introduction of parol testimony; and it was in- 
troduced with cogent and telling effect. The allegations of 
the petition were established in every essential particular ; 
the decisive test in such cases, the existence of the debt, was 
proved beyond controversy. The defendant’s acts, his admis- 
sion before the trial, and at the trial when a witness, place 
the matter in the clearest possible light. In addition to that, 
the defendant kept an account with the property conveyed, 
charging M. W. Robbins, “ whose name he took the liberty 
of using to keep a memorandum account,” with sums ex- 
pended in relation thereto—the recording of the deed from 
Ghio to defendant, etce.; and besides, wrote numerous letters 
to S. H. Robbins, admitting in terms not to be nisunderstood, 
the attitude the defendant occupied in relation to the prop- 
erty. But it can serve no useful purpose to cite or quote the 
evidence in detail ; it shall suffice to say that a plainer or 
stronger case never invoked equitable interposition. 

By the consent of the parties as the record recites, the cause 
was referred to a referee “to hear and try the whole issues 
herein involved, etc.” This the referee proceeded to do and 
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made his report accompanied by all the testimony taken jn 
the canse. The court, on exceptions filed by the plaintiffs, 
allowed the exceptions, set aside the finding of the referee, 
and, on the evidence as reported at length by him, found for 
the plaintiffs, entered an interlocutory decree in their behalf, 
that the deed was a mortgage, and that the right of redemp. 
tion existed. And in order to ascertain the amount due to 
defendant, a further reference was ordered to have an account 
taken and ascertain what, if anything, still remained due. 

“The parties again appeared before the referee, he took the 
account, ascertained the balance due and so reported to the 
court, who thereupon entered final judgment; and in this 
we can discover no semblance of error. 

The statute (Wagn. Stat., 148, § 42), provides, that upon 
exceptions allowed “the matter may be again referred if ne- 
cessary.” This clearly shows that discretion is given the 
court to act precisely as it did in the present instance. (Ely 
vs. Ownby, 59 Mo., 437.) For it would be folly without 
parallel to order the same testimony to be taken anew every 
time exceptions are allowed. We are unable to see any 
difference between the chancellor’s disagreeing with the ref- 
eree and still entering a decree on the facts as found, and his 
disregarding and setting aside the verdict of a jury and then 
entering a decree in accordance with his own views of the 
evidence; and that the latter course is legitimate all the au- 
thorities are agreed. When the cause was recommitted to 
the referee, he was directed “ to ascertain the amount required 
to be paid by the plaintiffs upon redeeming, and to hear such 
further pertinent testimony, in addition to that already re- 
ported by him, as may bear npon such accounting.” This 
the referee did, and he did right. He would have exceeded 
his powers had he done more. The evidence offered by the 
defendant at the second hearing, of whose rejection complaint 
is made, had not the remotest bearing on the point to which 
the attention of the referee was directed by the order of the 
court. The defendant did not offer to show that there was 
any agreement, verbal or otherwise, that “all moneys paid 
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out since the date of the deed to Ghio, and all moneys paid 

ior thereto,” were to constitute a lien on the land, the legal 
title whereof wasin the defendant. And if the agreement, 
even if existing, were verbal, it would, as to future advances, 
fall within the prohibition of the rule laid down in Curle’s 
Heirs vs. Eddy (24 Mo., 117), and therefore be inadmissible. . 
The offer of defendant to show “all moneys received of Rob- 
bins and the different members of his family, at any time be- 
foreand since the date of said deed,” was properly rejected. 
The object of the suit was not a general accounting between 
“ Robbins and the different members of his family” and de- 
fendant, but simply to ascertain whether the transaction to 
which Robbins and defendant were parties, constituted a mort- 
gage; and if so, to find, by taking an account as to matters 
necessarily connected therewith, what amount was required 
to redeem; so that the offers of defendant were wholly for- 
eign to the cause and the issues raised by the pleadings. 

We have been unable to discover any error in the record, 
and the judgment will be affirmed. Judge Vories absent. 
The other judges concur. 


Rosert P. Oser, et al., Respondents, vs. Jonn B. Carson’s 
Exxcuror, Appellant. 


1, Practice, civil—Admission of testimony, order of.—The order for the admis- 
sion of testimony is a matter resting very much in the discretion of the 
court. Evidence, inadmissible at the time without further proof, may be given 
if such other proof is afterwards supplied ; if not, the evidence should be 
ruled out. 

2. Sale— What acts necessary to complete intention of parties—What should be 
shown.—Wiiere anything remains to be done between the seller and the pur- 
chaser, before the goods are to be delivered, as separating the specific quantity 
sold from a large mass, or identifying them when mixed with others, a pres- 
ent right of property does not vest in the purchaser. But when a mere opera- 
tion of weight, measurement, counting, or the like, remains to be performed 
after the goods are actually delivered, and it is shown that it was the inten- 
tion of the parties to complete the sale by delivery, such weighing, measur- 
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ing or counting will not be regarded as a part of the contract of sale, but will by 
considered as referring to the adjustment on a final settlement. In such cage 
| it is to be ascertained whether the acts and negotiations of the cont 
parties show the intention of the seller to relinquish all further claim as 
owner, and that of the buyer to assume such control with all liabilities, 

8. Custom— What essential to constitute, when will control—Cannot change the 
law.—A custom, in order to control, must be certain, settled and uniform, ang 
not of a character such as to alter the rights and liabilities of parties a 
fixed by law. Custom cannot change or do away with the requirements of 
law touching the delivery of personal property. 

4, Colton, tax on—Act of congress touching liens, permils for delivery of bales, 
etc.— Transfer of title and possession subject to—The act of congress of July 
1st, 1862, and the regulations of the treasury department made pursuant 
thereto, under which the tax on cotton became a lien, and the collector wa 
instructed to mark the bales on which the tax was paid, and then issue pep. 
mits for their removal, did not prevent a transfer from one owner to another, 
before the tax was paid. They might notwithstanding contract, subject » 
such regulations, for a change of ownership and possession of the property, 


Appeal from St. Louis Circuit Court. 
S. Knoz, for Appellant, cited Kirby vs. Johnson, 22 Mo,, 


354; Shindley vs. Houston, 1 Conn., 261; Cunningham va, 
Ashbrook, 20 Mo., 553; Jones et al. vs. Pearce, 25 Ark. 545; 
Hanson vs. Meyer, 6 East., 614; Cook vs. Hill, 5 Lansing 
[N. Y.], 243; Marsh vs. Rowe, 44 N. Y., 643; Cross vs, 
O’Donald, 51 N. Y., 211; Sto. Sales, $296; Cobb vs. Has 
kell, 14 Me., 303. 


Glover & Shepley, for Respondents, cited Bass vs. Walsh, 
89 Mo., 192; Blow vs. Spear, 43 Mo., 496; Cunningham ve, 
Ashbrook, 20 Mo., 556; 2 Kent Com., 500-2; 2 Green). Ev, 
§§ 250,251; S. W. F., ete. Co. vs. Stanard, 44 Mo., 71; U. 
8. Stat. at Large, pp. 465, 466, § 12. 


Waenesr, Judge, delivered the opinion of the court. 


This was a suit for the value of thirty-four bales of cotton, 
which, it was alleged, were sold by plaintiffs in 1862 to John 
B. Carson, now deceased. The plaintiffs’ testimony tended 
to prove that they sold to James O. Carson, acting for and 
on behalf of John B. Carson, one hundred and one bales of 
cotton, at a certain price per pound; that in the afternoon of 
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the day of the sale a boat arrived bringing thirty-six more 
pales of cotton for plaintiffs, and that this lot was sold to de- 
fendant also on the same terms on which he purchased the 
previous cotton ; that the defendant, acting through James 
0. Carson, went and examined the cotton and rejected two 
pales, and they were rolled off to one side, and the remainder 
accepted; that plaintiffs directed the weighers to deliver the 
cotton to Carson, and told Carson to haul it off, and he would 
deliver to him the tax receipt; that Carson was then hauling 
off the one hundred and one bales, the weights to which had 
not yet been made out, nor the taxes paid; that before the 
weights had been made ont or the tax bills paid, a fire oc- 
curred, Which consumed eleven of the thirty-six bales, and 
Carson refused to pay for the thirty-four bales. 

Defendant introduced testimony of a contrary character, - 
tending to show that there had been no delivery or accept- 
ance of the last lot of cotton, 

When the deposition of one of the plaintiffs’ witnesses was 
offered in evidence, detailing the terms of the sale and ac 
ceptance of the cotton, it was objected to on the ground, that 
the defendant was dead, and before it was admissible against 
him, it would be necessary to show that the contract was 
made with some person still living. The objection was over- 
ruled and the deposition received. The trial was before the 
court sitting as a jury, and for the plaintiff a declaration was 
given, that if it was found from the evidence, that in October, 
1862, there were lying on the levee in the city of St. Lonis 
thirty-six bales of cotton at one place, identified by specific 
marks, and being*a separate lot of cotton in possession of the 
plaintiffs, and the plaintiffs sold the same to defendant for the 
price of 56 cents a pound, or any other price, and the defend- 
ant then and there bargained for the same at such price and 
no stipulation was then and there made by the parties, de- 
laying the taking of possession of said cotton by defendant, 
and that after said sale the defendant by self or agent went and 
looked at said cotton, having previously received from the 
plaintiffs samples thereof, and after looking at said cotton, 
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defendant, by self or agent, rejected one, two or three bales 
of the lot, and accepted the balance, and the rejected bales 
_ were then and there rolled away from the lot accepted, ang 
afterwards the defendant, by self or agent, called said lot hig 
own, and treated it as his own, by taking possession of it, 
and attempting to save it from the fire, the court should fing 
for the plaintiff. 

For the defendant, the court declared the law: Ist. Up. 
less it was satisfied by the evidence, that the contract in issue 
was originally made with James O. Carson, the testimony of 
the witness Ober, to anything said or done in the lifetime of 
John B. Carson, was incompetent. 2d. Unless it was found 
from the evidence that there was a sale and delivery of the 
cotton in question by the plaintiffs to the defendant, the 
plaintiffs were not entitled to recover; that to constitute de- 
livery in the case, it was incumbent on the plaintiffs to prove 
affirmatively that they delivered the cotton in controversy to 
the defendant, for the purpose of passing the title thereto 
to him, and that he received or accepted the same, with the 
view or for the purpose of making it-his own. 3d. That in 
order to constitute a valid sale and delivery of goods, the 
vendor must have done everything which it was incumbent 
on him to do, he must have intended to part with the posses- 
sion of them and have actually parted with the possession, 
and the vendee must have received the same with the inten- 
tion and for the purpose of holding the same as owner. 4th, 
If it was found from the evidence that a sample of the cotton 
was shown by the plaintiff to the defendant, and that defend- 
ant bargained for the cotton if the same should be according 
to sample, such bargain vested no title to said cotton in the 
defendant until he had the opportunity to inspect said cot- 
ton and compare the same with the sample. 5th. Unless 
it was found from the evidence that there was a sale and de- 
livery of the property in question by the plaintiffs to the de- 
fendant, the plaintiffs could not recover. Defendant asked 
eight additional declarations, which the court refused. 
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In reference to the first objection, that, as J. B. Carson 
was dead, the deposition in relation to the contract was inad- 
missible till it was first shown by other evidence that the 
contract sued on was originally made with a person living 
and competent to testify, it is only necessary to say, that the 
order in which testimony is admitted is a matter resting very 
much in the discretion of the court. It is true it was incum- 
bent on the plaintiffs to furnish that proof, and they subse- 
quently did so. It frequently happeus that evideuce, which 
at one stage of the case is inadmissible in consequence of a 
requirement that it should be accompanied by preliminary 
proofs, is permitted to be given, the party offering it under- 
taking at the same time to afterwards supply the missing tes- 
tinony. If it is not supplied, then, of course, the evidence 
is ruled out. This practice is often found convenient, and is 
ofevery day occurrence. The evidence subsequently showed 
that the contract, if any was made, was entered into with a 
person who was living, and was competent to testify, and who 
did testify, and the point therefore is immaterial and cannot 
be sustained. There was an instruction on the question given 
at the request of the defendant, and from the finding it is 
evident that the court considered the evidence ample out- 
side of the deposition to establish the fact. 

The instructions given, we think, fairly presented the law. 
The cotton was separate and distinct from all other lots, and 
was capable of being transferred without anything more being 
done. Where anything remains to be done between the sel- 
ler and purchaser, before the goods are to be delivered, as 
separating the specific quantity sold from a larger mass, or 
identifying them when they are mixed with others, a present 
right of property does not attach in the purchaser. But when 
a mere operation of weight, measurement, counting, or the 
like, remains to be performed after the goods are actually 
delivered, and it is shown that it was the intention of the 
parties to complete the sale by delivery, such weighing, meas- 
uring or counting afterwards will not be regarded as a part 
of the contract of sale, but will be considered as referring to 
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adjustment on a final settlement. The question of transfer 
to, and vesting title in, the purchaser, always involves an jp. 
quiry into the intention of the contracting parties ; and it jg 
to be ascertained whether their negotiations and acts show 
an intention on the part of the seller to relinquish all further 
claim as owner, and on the part of the buyer to assnme such 
control with all liabilities. (Cunningham vs. Ashbrook, 99 
Mo., 533; Glasgow vs. Nicholson, 25 Mo., 29; Bass yg, 
Walsh, 39 Mo., 192; Williams vs. Evans, Id., 201.) This ig 
essentially the view announced by the instructions, and we 
think they are entirely unexceptionable. The declarations 
being correct, the question as to whether there was a sale, 
delivery and acceptance, and the intention of the contraeti 
parties, was to be determined by the tribunal trying the fact, 
and the verdict is not reviewable here. 

A witness testified, for the defense, as to the enstom of de. 
livering cotton at that period; that when it was purehased 
by sample it was afterwards re-sampled ; that the seller then 
had it weighed, and would take the certificates of weight to 
the collectors and pay the tax on the eotton, and get a per 
mit toremove the same. The seller then furnished to the 
buyer the weigher’s certificates, tax receipts, and the permit, 
and these were considered a delivery of the cotton. There 
is no difficulty in arriving at the conclusion that the court 
committed no error in refusing defendant’s instruction on 
this subjeet. In the first place, the practice of taxing cotton 
and issuing permits was so recent, that there had been no 
time for anything like a general usage or enstom to grow up. 
Again, there was nothing to show that it was either certain, 
uniform or reasonable. But a custom, however well estab- 
lished, can never be permitted to prevail so as to make the 
rights and liabilities of parties other than they are at law. 
What constituted a delivery of the cotton was a qnestion of 
law, and the law alone could ascertain the rights of the ven-_ 
dor and vendee, respectively. (Southern Freight and Cott. 
Pr. Co. vs. Stanard, 44 Mo., vena 
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Defendant offered in evidence the regulations of the treas- 
ury department of October 15th, 1862, and contends that no 
delivery of the cotton could be made till the tax provided for 
therein had been paid. By the regulations it appears, that by 
act of congress of July 1st, 1862, a tax was imposed on all 
cotton which became a lien upon it. The collector was re- 
quired to collect the tax, and when the tax was paid, he was 
directed to mark the bales in such manner, as to indicate 
clearly that the tax had been paid, and then he was to give 
a permit for the removal ‘OE the cotton, which should contain 
a description of the packages, and a statement, that the tax 
had been paid. But this regulation did not attempt to pro- 
hibit a transfer of the property before the tax was paid. The 
tax was a lien against the cotton, but the right of the parties 
as to a sale and delivery remained the same. They may have 
contracted with reference to that fact, and they were still at 
liberty to contract in any way they saw proper as to the title, 
ownership and change of possession of the property. 

The motion for a new trial on the ground of newly dis- 
covered evidence deserves no consideration. It seems that 
after the fire, when the contest sprang up in reference to the 
question who owned the cotton, the portwarden was permitted 
to sell what remained, and as the money would be coming to 
the plaintiffs in any event, they gave a receipt for it, in be- 
half of' whom it might concern. There was an agreement 
between the respective counsel, that this money should be 
eredited on the judgment, if it was in the plaintiffs’ favor. 
A writing to this effect was prepared by defendant’s attorney 
and handed to one of the attorneys representing the plain- 
tiffs, but from some cause or other was overlooked and not 
signed, or produced upon the trial. When this motion was 
made and the matter was brought to the attention of the 
plaintiffs’ attorneys, they ascertained the amount received by 
the plaintiffs, and credited it upon the judgment as they had 
agreed to do. So, the defendant has had the ful] benefit of 
everything he expected to prove by reason of the evidence 
sought for. There is, therefore, no ground for the motion 


whatever. 
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After a full examination of the record, and of al] the objeo 
tions argued here, we are satisfied that there is no error, 

Judgment affirmed. Judges Napton and Sherwood cop. 
eur. Judges Vories and Hough absent. 


Grorce C. Mutter, Respondent, vs. Joun A. Dunn, al, 
Appellants. 


1. Limitations—State statute no bar prior to issue of U. S. patent.—Under the 
decision of Gibson vs, Chouteau (13 Wal., 92) possession for the period named 
in the S:ate statute of limitations is no bar until the legal title passes out of 
the United States. (McElhinney vs. Ficke, 61 Mo., 329.) 

Per Hoven, J. 

2. Adverse possession—Right of, simply an equity- Effect of, when so pleaded.-The 
right of adverse occupancy in such case was simply an equity, and if properly 
pleaded would bar a recovery. 

On Motion ror Rewearina. 

8. Spanish and territorial law—Ante-nuptial contract—Spanish law of “arras” 
—Common law.—A conveyance of land in the territory of Louisiana, made in 
1808, by an American inhabitant, in contemplation of marriage, which deed 
in no wise conformed to the Spanish or civil law, and contained nothing in its 
terins to indicate a reference to the Spanish law of arras, would be held to 
be governed by the common law, or at least so much of it as had, by positive 
statutes, been introduced into the territory; and, accordingly, by the statute 
of descents and distributions, would not be held as conveying only one-tenth 
part of the donor’s property. 

4. New Madrid certificate—Head-right confirmation—Location of—Minutes of 
old board and recorder Bates—Place of record prima facie proof of location, 
etc., etc. —Suit involving the title to land obtained under a new Madrid certifi- 
cate developed the facts that an original application, made in 1806, to the first 
board of commissioners, for a head or settlement right, merely bounded the 
land by natural objects, and it was shown to adjoin a confirmation proved to 
be for land which was in the district of New Madrid in 1804. The minutes 
of the old board and of recorder Bates showed that the head-right confirma- 
tion was in Cape Girardeau. But « subsequent deed made in 1808, conveying 
the same grant, was recorded in New Madrid, and by the law then in force 
it could only be recorded in the district where the land wus situated ; and the 
deed itself recited that both parties resided in Cape Girardeau. The New 
Madrid certificate was issued for the same tract. The territorial sub-division 
into districts in 1804 and 1808 was not shown in evidence. Held, that pri- 
ma facie the record of the deed in New Madrid districts showed that in 1808 
the land was embraced therein, and this conclusion was greatly strengthened 
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by the recital showing that while both parties resided in Cape Girardeau, they 
proceeded to New Madrid to procure its record; that as the New Madrid cer- 
tificate could not issue for land in Cape Girardeau, the minutes of the board 
and of the commissioner, locating the land in Cape Girardeau, should be held 
tobe a mistake, and that it devolved on the party so claiming to prove ali- 
unde, that in point of fact the district of New Madrid did not in 1808 embrace 


the tract. 


Appeal from St. Louis Circuit Court. 


Glover § Shepley, tor Appellants, cited Terr. Laws, p. 18, 
§16; Beaume vs. Chambers, 22 Mo., 53; Youse vs. Nor- 
cum, 12 Mo., 558; Cutter vs. Waddingham, 23 Mo., 252; 
1 White Recop., 58 ; Schmidt’s Civ. Law, pp. 88-9, 256; Les- 
ner vs. Price, 12 How., 73, 74, 79; Wear vs. Hickman, 5 
Mo., 147; Joeckli vs. Easton, 11 Mo., 124; Cabanne vs. Lin- 
dell, 12 Mo., 184; Gray vs. Gibens, 26 Mo., 291.) 


D. T. Jewels, for Respondent, cited Reddick vs. Walsh, 
15 Mo., 534; Terr. Laws, 125-187; Landes vs. Brant, 10 
How., 372; French vs. Spencer, 21 How., 239; Hooper vs. 
Schoerner, 23 How., 255; Fenn vs. Holme, 21 How., 481; 
Gibson vs. Chouteau, 39 Mo., 569,570; 8. C.,50 Mo., 85, and 
13 Wal., 92; McElhinney v. Ficke, 61 Mo., 329; Wagu. Stat., 
559, 560, §$ 11, 12. 

Napton, Judge, delivered the opinion of the court. 


This is an action of ejectment to recover a tract of land in- 
eluded in United States Survey 2,541, which was made under 
New Madrid certificate No. 164, in the name of John Brooks 
or his legal representatives. 

The record of the trial shows that both parties claim under 
Charles Lucas, who bought of Brooks in 1807. 

Charles Lucas, on December 4, 1808, by a marriage con- 
tract with Sarah Graham, conveyed this property to her in 
contemplation of marriage, which was recorded April 29, 
1809. During the marriage Charles Lucas conveyed this 
property to one Tanner, and from Tanner the title passed 
through various persons to defendant. After the death of 
Lueas, his wife conveyed the same property to one Gillespie, 
and the plaintiff possesses the title so acquired. 

On the trial the plaintiff had judgment. 
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There seems to be only two questions involved in this cage. 

First, as to the validity and effect of this marriage settlement 
on Sarah Graham and her conveyance after the death of her 
husband ; and, second, as.to the statute of limitations. There 
is no dispute as to the possession of defendants claiming np. 
der Charles Lucas for more than twenty years before suit, but 
as the legal title never passed from the United States until 
the act of congress of 1864, our State statute of limitations 
was no bar under the decision of the Supreme Court of the 
United States in Chonteau vs. Gibson. For that cause was, 
as this is, a New Madrid location, and we are unable to dig. 
tinguish the one from the other; and therefore, althongh en. 
tertaining the same opinion as the counsel for the defendant 
in regard to the effect of that decision, as overturning and 
destroying many bona fide possessions, acquired and retained - 
on the faith of our State laws and State decisions under these 
laws, we have no alternative but to pursne the same couree 
taken in the case of McElhinneyvs, Ficke (61 Mo., 329). 

We shall, therefore, dismiss from our consideration all 
questions arising under the statute of limitations, and the 
question of title alone remains. And it is clear that the rela- 
tive value of the titles of plaintiff and defendant depends en- 
tirely upon the validity and effect of the marriage settlement 
from Charles Lucas to his intended wife in 1808. It is ob- 
jected that this deed is not proved. It purports to have been 
sealed and delivered in the presence of Edward M. Mathews, 
Jr., and Robert Trotter, and acknowledged before Stephen 
Ross, a justice of the peace in the district of New Madrid, 
territory of Louisiana, and is found duly recorded in the 
clerk’s office of what is now New Madrid county. The only 
objection is that it transfers lands in the district of Cape Gir- 
ardean as well as in New Madrid. and that the land in lien 
of which New Madrid certificate No. 164 was issued, was in 
the district of Cape Girardeau, as appeared from the claim of 
John Brooks before the first board of commissioners, and by 
the report of recorder Bates. It is obvious, however, that a 
New Madrid certificate could not issue for land in Cape Gir- 
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ardeau, and the mistake must have originated in recorder 
Bates, and not in the deed of Lneas. No objection is made 
to the proof of the deed. 

This deed obviously conveyed to Sarah Graham the land 
in controversy on the event of her marriage with Charles 
Lucas, or rather it conveyed the land in New Madrid, which 
is the basis of the location under the act of congress of 1815, 
and which location covered the land in controversy. 

It is urged that this conveyance must be regarded as made 
under the Spanish law, and that under that law a man could 
not convey to his intended wife more than one-tenth of his 
property by way of arras or donation on account of marriage, 
‘and this seems to be the correct construction of the Spanish 
law. (White Recop., vol. 1, p. 56 and note.) 

In White’s N. Recopilacion the word arras is translated 
into jointure, as conveying nearly the same meaning, and the 
writer defines arras as “a dowry assigned to or settled upon 
the wife by her husband for her maintenance after his death, 
which cannot exceed in value or amount the tenth part of 
his fortune or property,” and the right of the wife to arras is 
likened to her right to dower under the common law. 

Whatever may be the true construction of the Spanish law 


concerning “arras” or “dote,” its counterpart, it is clear that 


this conveyance, although made, in 1808, and before our stat- 
ute had introduced the common law, was made or supposed 
to be made in conformity to the common law—since it did 
not conform to any provisions of the Spanish law. 

The arras and dote of the laws of Spain were simply regu- 
lations fixing the interest of the wife in the husband’s prop- 
erty and the interest of the husband in his wife’s property, 
and then the same law determined what was ganancial prop- 
erty, and regulated the rights of the husband, the wife and 
the children. . 

The peculiar condition of this territory, from 1804 up to 
1816, has been the subject of frequent remark in our court, 
and the occasion of adjudications growing out of this anoma- 
lous condition. The American population, that came here 
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upon the acquisition of Louisiana from France, very soon ex. 
ceeded in number the old settlers. They of course knew 
nothing of the laws of Spain or the civil law, and made their 
contracts in view of the laws with which they were familiar, 
whilst the old inhabitants of French origin were still in many 
instances acting in conformity to the civil law with which 
they were alone conversant. It will be seen by an examing. 
tion of the decisions of this court, that it has been the object 
of our courts to give effect to the intent of the parties tog 
contract, so far as the law existing at the time would allow, 
whether made with a view to the Spanish law or to the com- 
mon law, both systems prevailing to some extent previously 
to 1816. (Lindell vs. McNair, 4 Mo., 380; Picott vs. Cooley, 
10 Mo., 312; Youse vs. Norcum, 12 Mo., 553; Cutter vs, 
Waddingham, 22 Mo., 252; Beaume vs. Chambers, 22 Mo., 
53.) 

It will be observed that before the marriage of Charles 
Lucas to Sarah Graham, and before the deed from Lucas to 
his intended wife, there were several territorial statutes, all 
manifestly the work of legislators conversant with the com- 
mon law, and all regulating the subjects legislated on with 
reference only to that system of law, and some of these stat- 
utes, passed as they were before the introduction of the com- 
mon law generally by the act of 1816, were still totally in- 
consistent with the civil law, or Spanish law, or the custom 
of Paris, which had previously prevailed in the territory, 
Take for instance, the act concerning marriages, passed 24th 
April, 1805; a second act, on the same subject, passed July 
2, 1806 (Edwards Terr. L., p. 83) ; the act concerning divorce 
and alimony, passed March 18, 1807 (Terr. L., p. 90); the 
act concerning wills, descent and distribution, passed July 
4, 1807 (T. L., p. 125); the act concerning recorders and 
dower, passed July 7, 1807 (T. L., p. 178); an.act concerning 
the dower of widows and marriage contracts, passed June 18, 
1808—all of which were totally inconsistent with, and of 
course so far repealed the Spanish law on these subjects. 
The act concerning descent and distribution and wills, espe- 
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cially, eannot be reconciled with the arras and dote of the 
Spanish law, or with the rules of succession or privilege of 
making wills, as recognized by the Spanish law. 

These acts were all passed prior to the marriage of Lucas, 
and prior to his deed to Sarah Graham. The objections to 
this deed, based upon the Spanish law of arras, and the rights 
of the wife and children under that law, seem hardly applica- 
ble. Besides, the deed itself is plainly a mere common law 
conveyance from Lucas to his intended wife, in consideration 
of marriage. There is nothing in its terms to justify the 
least suspicion that it had any reference to the Spanish 
law of arras—nothing to show that the property conveyed 
constituted the one-tenth of the whole, or any other pro- 

rtion of the grantor’s estate. Considering, then, the 
territorial laws to which we have referred, and which were 
in force at the date of this deed and prior to the marriage, | 
which took place shortly after the deed, and looking at the 
deed itself it is difficult to see how any other conclusion can ) 
be reached, than that this conveyance, and the marriage | 
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which followed it, and the rights of the husband and wife, 
and of the children of the marriage, must all be governed by 
the common law, or at least so much of it as had been, by 
positive statutes, introduced into the territory; and the stat- 
utes in regard to dower and regulating descents manifestly 
abolish the Spanish or civil law on these subjects. a 

This view of the case disposes of all the points made by 
the counsel for defendants based on the Spanish law. 

The deed of Mrs. Lucas to Gillespie according to the com- 
mon law conveyed the title. The deed of Lucas to Tanner, 
during the marriage, conveyed only a life estate. It is hardly 
necessary to state that the marriage was clearly proved, and 
the death of Lucas before his wife’s deed in 1821 to Gillespie. 
These facts were submitted to the jury, and there was ample 
evidence to sustain their verdict. 

The main defense was the statute of limitations, which, as 
has been already stated, was in our opinion a valid and suffi- 
cient one. The Supreme Court of the United States claim 
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the right to review the decisions of this court on that subj 
and have the power to enforce that claim. It would there 
fore profit neither party for this court to disregard their de 
cision. 

The judgment is therefore affirmed. Judge Vories ab 
sent; the other judges concur. 


Per Hoves, J. 


I concur in affirming the judgment, but do not think the 
statute of limitations, as pleaded, constituted any defense, 
The right acquired by adverse oocupancy was simply an 
equity, and if it had been properly pleaded as such, it would, 
in my judgment, have barred a recovery by the plaintiff. 


On Morton ror 


The motion for rehearing in this case is based on alleged 
mistake in the opinion of the court, in assuming that the land 
conveyed in the deed of Brooks to Lueas, in 1808, was in 
point of fact in the district of New Madrid, and that the 
minutes of the old Board of Commissioners, and of Mr. Bates, 
the recorder, in describing the land as in the district of Cape 
Girardeau, was a mistake. It is argued, that althongh in 
1815, when the recorder issued his certificate under the law 
of that year, concerning lands injured by earthquakes, the 
land was unquestionably in New Madrid county, it may have 
been in 1808 within the limits of the district of Cape Girar- 
dean, and therefore should have been recorded in that dis- 
trict. 

The only proof to show, that the land was in the district of 
Cape Girardean, is found in the action of the commissioners 
and of the recorder, in which the land is described as in the 
district of Cape Girardeau, and it is possible that the land 
might have been in that district in 1808, and yet in the county 
of New Madrid in 1815. 

Upon examination of the acts of congress in relation to 
what was called in 1804 the District of Louisiana, we find, 
that by the act of March 26th, 1804, this district was directed 
to be divided by the Governor, under the direction of the 
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President, into districts, subject to such alterations as ex- 
perience might suggest to be advisable.» At that date the 
Governor and judges of the Territory of Lonisiana constituted 
the executive, legislative and judicial functionaries of the 
territory. Subsequently, in 1805, a governor and judges for 
this territory were appointed, constituting what has been 
termed the second grade of territorial government. In 1812 
the third grade of territorial government was reached, in 
which a council was created and a legislative assembly an- 
thorized to be elected. The 7th section of this last act of 
June 4th, 1812, authorized the governor to lay off the terri- 
tory into convenient counties before the first Monday in Oc- 
tober following, and appoint the places of holding elections. 

In December 3l1st, 1813, the General Assembly of the Ter- 
ritory enacted a law, establishing counties and county lines, 
probably conforming to those fixed by the goveruor before 
October, 1812. é 

It is admitted that Brooks’ headright was, in 1812 or 1813, 
in what then constituted the county of New Madrid. 

The lines of this district, established by the governor in 
1804, under the 13th section of the act of Congress of March 
26th, 1804, and from that time down to the establishment of 
counties, in 1812 or 1813. do not appear from any act of Con- 
gress, or from any legislative enactment of tlie territory. 

By the act of Congress of March 26th, 1804, and the act of 
the governor and judges concerning recorders, passed on Ist 
of October, 1804, it appears that such districts had been es- 
tablished, but their exact boundaries could only appear from 
the records of the executive, which were not produced in the 
trial. 

The defendant insists, that before the deed from Brooks to 
Lucas could have been admitted, it devolved on the plaintiff 
to show that the land conveyed was in the district of New 
Madrid, where it was recorded. 

To show that the land did not in 1808 lie in the district of 
New Madrid, but was in the district of Cape Girardeau, the 
reliance is placed entirely on the minutes of the commissioners 
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who confirmed this land to Brooks, and the subsequent minutes 
of recorder Bates, who extended the grant from 250 acres to 
709 acres in 1814 or 1815. 

It was of no importance to the board of commissioners in 
1807, whether the land was in the one district or the other, 

The confirmation was upon a survey which described the 
land by metes and bounds of natural objects. We find that 
Mr. Bates, when granting an extension of the confirmation 
from 250 to 709 acres, under the act of July, 1814, still des. 
cribes the land as in Cape Girardeau district, although no 
such district existed at that date. 

The deed from Brooks to Lucas in 1808 is very strong proof 
to show that the land conveyed was in the district of New 
Madrid. 

It appears from the recitals in the deed or agreement, that 
both Brooks and Lucas resided in the district of Cape Girar- 
deau, and that Brooks had lived on it in 1806, yet they pro- 
ceeded to New Madrid district, selected a justice of the peace 
of that district to take the acknowledgment, and had the deed 
recorded in New Madrid. This would seem to be unaccount- 
able except on the hypothesis that the land was in that dis 
trict. It would certainly be most remarkable that the grantor 
and grantee, both living in Cape Girardeau district, and, of 
course, both knowing the locality of the land, should have 
gone out of their district to get a deed acknowledged and re. 
corded for land that was in the district of their residence, 
This, however, would be a mere presumption of fact based 
on the ordinary conduct of men in certain cireumstances. 

The fact, that Brooks lived in Cape Girardeau, to some ex- 
tent accounts for the minutes of the commissioners in locating 
his land in that district. 

But it will be seen that Brooks, in his application to the 
board, does not locate the land in the district of Cape Girardean. 
He describes the land as in Tywappity bottom, and presents 
to the board a survey made by Soulard, which bounds the 
land by natural objects, and represents it as bounded on the 
northeast by John N. Shun’s land. Now, Shun’s confirma- 
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tion, which is found among the confirmations of the local 
board, is for land proved to have heen in the district of New 
Madrid, in 1804. It is, of course, possible that the Spanish 
districts in 1804 did not correspond with the districts as laid 
oat by the American governor, and besides the confirmation 
of Shun’s land was read in evidence on the trial. 

The question could, of course, be settled by showing the 
autual boundaries of the district in 1808. The governor laid 
oat these districts to meet the convenience of the then inhabi- 
tants, selecting five principal points in the territory as the 
central points of the districts: St. Charles, St. Louis, St. Gene- 
yeive, Cape Girardeau and New Madrid. The record of the 
division and of the boundaries may yet be procured, but it 
was not produced on the trial. 

The 12th section of the act of March 26th, 1804, made it 
the duty of the secretary of the Louisiana territory to record 
and preserve all the papers and proceedings of the governor 
of an executive nature, relative to the district of Louisiana, 
and transmit authentic copies thereof every six months to 
the President of the United States. If this law was complied 
with, the division of this territory into districts, and the 
boundaries of the districts, must be preserved at Washing- 
ton. 

Prima facie the record in New Madrid shows the land to 
have been in that district. Neither the deed of Brooks to 
Incas, nor of Lucas to Sarah Graham described the land 
conveyed as in the district of Cape Girardeau. Both deeds 
were recorded in the district of New Madrid. Prima facie 
they were recorded in the district where the land was. and 
where, by law, they only could have been properly recorded. 
The presumption of law is, that public officers do their duty, 
and the recorder of New Madrid is entitled to the benefit of 
this presumption. To rebut this presumption, it devolved 
on the defendant to show that the land was not in the district 
where it was recorded. The evidence from all the documents 
submitted, we think now, as we thought before on a more 
hasty examination, preponderated decidedly to the conclusion 
15—VoL. 
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that the Brooks headright was in New Madrid district jp 
1808, as it was undoubtedly in the county in 1812-13-14 ang 
1815. The question might have been settled by the produg 
tion of the governor’s subdivision of the territory in 1804, but 
this was not done, nor was any instruetion asked on this 
point. 

The motion for a rehearing is therefore overruled. The 
other judges concur, except Judge Vories, who is absent. 
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Mary T. Street, ef al., Respondents, vs. Ocravi1a Goss, 

al., Appellants. 

1. Equity—Conveyance— Undue Influence. Fiduciary relations-Burden of proof. 
—In suit to set aside a conveyance on the ground of fraud and undue infy. 
ence, where the evidence shows the existence of confriential relations as wellas 
those of principal and agent between the grantor and grantee, the burden 
is upon the latter, and all claiming through him, except purchasers or encum. 
brancers for avaluable consideration without notice, to show that absolute 
fairness, adequacy and equity characterized the transaction. 

2. Equity— What estates vendible in execution.-Under the present statute (Wagn, 
Stat., 605, 3 16; see also Morgan v. Bouse, 53 Mo. 219) the owner of land, 
the legal title to which has been procured through fraud, etc., bas an estate 
therein which is vendible in execution. 


Appeal from St. Louis Circuit Court. 


Dryden & Dryden, with M. Kinealy, for Appellants, cited 
Gavin vs. Williams, 50 Mo., 213; French vs. Shotwell, 5 
John’s Ch., 556; Upton vs. Bassett, Cro. Eliz., 445, 3 Oo., 

*83.a; Smith vs. Harris, 43 Mo., 557; Grosser vs. Edmonds, 
Yon. and Col., 481, 500; McMahon vs. Allen, 34 Barb., 56; 
Deaderick, 10 Humph., 342. 


R. E. Rombauer, with Jonn P. Hudgens, for Respon- 
dents, cited 1 Story Eq., §§ 238, 246 ; Homes vs. Fresh, 9 Mo., 
201; Cadwallader vse. West, 48 Mo., 483; Yosti vs. Lough- 
ran, 49 Mo., 594; 1 Wagn. Stat., 272, $1; Ibid., 605, $16; 
Rankin ve. Harper, 23 Mo., 579 ; Herrington vs. Herrington, 
27 Mo., 560; Bobb vs. Woodward, 50 Mo., 95. 
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Suerwoon, Judge, delivered the opinion of the court. 
This suit was brought to set aside two conveyances bearing 
date February 22nd, 1864, whereby Mrs. Melanie Brazeau 
conveyed to her son-in-law, agent and adviser, John McCaf- 
frey and to her daughter Eulalie, his wife, as tenants by the 
entirety, two tracts of land, one of which contained 577% 
acres, and the other, in which she had a five-sevenths inter- 
est, 28%, acres, for an expressed consideration of $9,200.00 
John McCaffrey and wife, two of the original defendants, 
as well as Kennedy Street, one of the former plaintiffs, have, 
since the commencement of thissuit, died. The petition charged 
that these conveyances were procured byan abuse of the re- 
lations existing between McOaffrey and Mrs. Brazeanu, an aged 
woman, upwards of seventy years old, and in feeble health ; 
that the consideration expressed in the deeds was merely 
nominal, the lands conveyed being of much greater value ; 
and that no part of the consideration had ever been paid. 
The answer denied these allegations, but the trial court found 
them to be true, and decreed accordingly. 

We are asked to reverse the action of the lower court for 
various reasons, chief among which is the absence of evi- 
dence on which to base the decree. Let us examine the prin- 
cipal grounds urged for a reversal. There is some conflict- 
ing testimony as to minor details, but the testimony taken 
asa whole, leaves no room to doubt the substantial allegations - 
of the petition. Mrs. Brazeau, enfeebled by age, and its at- 
tendant infirmities, is induced by McCaffrey, her son-in-law 
and agent, in whom she had the greatest confidence, to execute 
the deeds in question, to avoid being harassed by the pres- 
sure of debts amounting in the aggregate to about $4,000.00, 
the larger portion of which was secured by deed of trust on 
one of the tracts conveyed. The two tracts were worth sev- 
eral thousand dollars in excess of the amount expressed in 
the deeds ; and that consideration was merely nominal, McCaf- 
frey never paying anything at the time, to Mrs. Brazeau, and 
only in subsequent years to her creditors, by means of a fresh 
incumbrance in lieu of a former one. He, however, although 
possessed of property worth only some $700, agreed to assume 
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the debts of his mother-in-law. That he did not claim the 
land as his own, is evident from his own express admissions 
repeatedly made, and by his acts utterly inconsistent with 
any other reasonable hypothesis. Mrs. Brazeau leased one of 
the tracts in the fall of 1864 for three years to Dr. Evans at 
arental of $400 a year. She died November 15th, 1966, 
McOaffrey who it seems was absent when this lease was 
made, upon being informed of it proceeded to collect the 
rents as the agent of his mother-in-law, signing his name to 
receipts in that capacity, and describing the land as the “farm 
of Mrs. Brazeaun” down to the time of her death, when he 
suddenly becomes possessed of the fact that he is no longer 
“agent,” and accordingly drops that useless appendage to his 
name and ceases to describe the land as Mrs. Brazeau’s. That 
Mrs. Brazeau regarded herself as still the owner of the land, 
is evidenced also by her repeated declarations, leaving out of 
view those on her death-bed ; and by signing the lease before 
referred to,—as the owner of the property demised. 

But were we to accept the allegations of the answer as true, 
that the consideration mentioned in the deeds was actually 
paid, it would be simply impossible to reconcile this with the 
continuance of the incumbrance on the land, and with Mrs. 
Brazeau’s continued penury from the time of the execution of 
the deeds, down to the period of her death. The only ra 


- tional theory of the case, therefore, was the one asserted in the 


petition of the plaintiffs, and fully established by the evidence 
adduced. 

Even, however, if the testimony offered by plaintiffs had 
been less full and satisfactory on other points, still it unques- 
tionably established the existence of confidential relations, as 
well as those of principal and agent, between Mrs. Brazean 
and McOaffrey. This having been shown, the burden was 
thrown upon the shoulders of McCaffrey, and all claiming 
throngh him, save purchasers or incumbrancers for a valuable 
consideration without notice, to show that absolute fairness 
adequacy and equity characterized the transaction. The rule 
on this point is of universal recognition and finds application 
commensurate with the existence of confidential relations. 
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It however is chiefly invoked between parent and child, 
client and attorney, principal and agent, and patient and 
medical adviser; though as before stated it is by no means 
confined within such narrow limits. There exists therefore 
no necessity to show fraud or imposition practiced on him 
who bestows the confidence; but simply to show that, during 
the pendency of such intimate relations, the conveyance in 
question was made. This being done, all the above men- 
tioned consequences as to the onus of proof attend the given 
transaction as inevitable incidents. (Garvin’s Adm’r vs, Wil- 
liams, 44 Mo., 464; Cadwallader vs. West, 48 Mo., 483 ; Yos- 
ti vs. Loughran, 49 Mo., 594 ; Sto. Eq. Jur., §§ 309, 310, 311, 
$12, 313, 314, 315, & eas. cit.) 

As the evidence offered by the defendants signally failed 
to show that the deeds were made to McCaffrey and wife for 
an adequate consideration, and under circumstances indica- 
tive of the utmost fairness, this alone would be a sufficient 
reason to uphold the action of the lower court in setting those 
conveyances aside. 

In reference to the testimony of Mrs. McCaffrey, it is suf- 
ficient to say that its admission or rejection, for reasons prev- 
iously given, could have no appreciable effect on the result. 
Hence the action of the court, if erroneous in rejecting it, is 
not reversible error. 

Smith vs. Harris, (43 Mo., 557,) has been cited as showing 
that the right to set aside a conveyance, on the ground of such 
frand as the petition charges, is not vendible under execution. 
And the deduction attempted to be made therefrom is, that 
the interest of A. G. Brazeau, which the plaintiffs Rombauer 
and Hudgens claim to have purchased, was not the subject of 
sale under execution. Respecting this matter, it may be ob- 
served, that perhaps that decision does not go the length 
the defendants claim; and if it does, it is certainly not in 
conformity with the provisions of our statute, (W. S., 605, § 16) 
subjecting all interests in land, whether legal or equitable, 
to executor’s sale. (Morgan v. Bouse. 53 Mo., 219.) 

The judgment is affirmed. Judge Vories absent, the other 


judges concur. 
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Saran Respondent, ve. Kavanaven, ef gi, 
Appellants. 


1. Practice, civil—Jury, prejudice and competency of— Questions to jurymen— 
Propriety of.—In suit for damages the affirmative answer of « juryman to 
the question, whether if the evidence were evenly balanced, he might not in. 
cline to the side of plaintiff, would not render him incompetent. (53 Mo, 
525.) Such questions are improper. 

2. Damages— Obvious and covert danger—Risks assumed by servant.—It is the 
duty of the master, where his servant is engaged in hazardous employments, 
to see that every reasonable precaution on his part, to insure safety, is ob. 
served. If the risk is perfectly obvious to the sense of any man, whether ger. 
vant or master, the servant assumes the risk. But where such is not the 


case, and it is fair to presume, that the employer has been guilty of no negli- 
gence, the rule is otherwise, 


8. Damages—Falling in of embankment— Re-assurance of employee— Confidence 
in master—Measure of liability—Negligence.—Where a hod carrier engaged 
at work in an excavation, having manifested some reluctance to descend, wag 
ordered by his employer to go down, and the earth caved in upon and killed 
him, Aeld, that the order was an implied assurance that there was no danger; 
that the laborer properly relied on the superior information of the master, 
and that the latter was liable; that in such case the question of negligence 
was for the jury. — 


Appeal from St. Louis Circuit Court. 

M. McKeag, for Appellants, cited Butcher vs. Death & 
Trusdale, 15 Mo., 271; Stiel vs. Ackli, 15 Mo., 291; Jones 
vs. Yeager, 2 Dillon, 64; Devitt vs. Pac. R. R. Co., 50 Mo., 
802, and cas. cit.; Wright vs. N. RK. C. R. R. Co., 25 N. Y,, 
566, 570; Hayden vs. 8. M. Co., 29 Conn., 548; Callahan vs, 
Warne, et al., 40 Mo., 317; Foley vs. Alkire, 52 Mo., 317; 
Const. Mo., Art. I, $17; Hale’s Com. Law, vol. 2, p. 138; 
Lord Coke’s First Inst., ch. 12, § 234, n. d.; Bank of Mo. vs, 
Anderson, 1 Mo., 234; Wagn. Stat., ch. 80, p. 800, § 22; 
Hudson vs. St. L., K. 0. & N. R. R. Co., 53 Mo., 525; 0. & 
A. R. RB. vs. Adler, 56 Ill., 344. 


A. J. P. Garesche, for Respondent, cited Hudson vs. St. 
L., K. 0. & N. R. R. Co., 53 Mo., 587; Shearm. & Redf. 
Negl., 8d ed., pp. 125, 126, § 96; Patterson vs. Pittsburg & 
Connellsville R. R., 76 Pa., 393; Clark vs. Noxon, 7 Hurle 
& N. (Ex.), 987; Snow vse. R. R., 8 Allen, 441; Perry vs. 
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Marsh, 25 Ala., 668; Smith ve. City of St. Joseph, 45 Mo., 
449; Norton vs. Ittner, 56 Mo., 353; Meyer vs. Chicago 
RB. R., 59 Mo., 229; Huelsenkamp vs. Citizens R. R. Co., 34 
Mo., 54; Kennedy vs. N. M. R. R. Co., 36 Mo., 364; Leddy 
ys, St. L. R. R. Co., 40 Mo., 519; McPheeters vs. Han. & 
St. Jo. R. R. Oo., 45 Mo., 24; Kennedy vs. Pacific R. R. Co., 
_ $5 Mo., 258; Brown vs. Han. & St. Jo. R. R. Co., 50 Mo., 


466. 
Narron, Judge, delivered the opinion of the court. 


This was a suit by the wife of Keegan to recover damages 
from his employers, on account of said Keegan being killed 
by the fall of an embankment of earth, through the negli- 
gence of defendants. 

The answer set up as a defense, that the deceased was a 
hod carrier, and had ample opportunity to know the defects 
of said earthen wall, and therefore defendants were not res- 
ponsible. 

The replication avers, that Keegan “ was re-assured in the 
fear he felt as to the safety of his working by the assurance 
of Burns, one of the defendants, that there was no danger.” 

The proof was, that the plaintiff’s husband was a hod car- 
rier in the employment of defendants, who were engaged in 
building a stone wall, at the foot of an embankment of earth, 
some twenty or thirty feet deep, and that the earth embank- 
ment was not shored or propped, and that, by reason of the 
failure to have the embankment protected, the plaintifi’s hus- 
band was killed. 

Keegan indicated some reluctance to go down, but upon a 
positive order from one of the defendants, he did so, and was 


killed. 
There was evidence to show that such embankment ought 


to have been propped up or shored. 

The jury found a verdict for plaintiff, which was followed 
by a judgment, from which the appeal is to this court, 

The first question in this case is, as to the competency of 
four of the panel of jurors, who were asked, if in the event 
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that the testimony on the trial was evenly balanced, 
might not incline to the side of the plaintiff, the wife of the 
man killed. To this question they all answered in the affirm. 
ative. 

This is substantially the same question passed on by this 
court in Hudson vs. St. Louis, K. C. & N. R. R. (53 Mo, 
537), the ouly difference being, that in the case cited, the suit. 
was against a corporation, and in the present case brought by 
a woman. The answer to such questions would probably be 
in ninety-nine cases out of a hundred, just such as the juror 
gave in both cases. 

We think that no such questions are authorized. The 
statute, providing for impartial jurors, determines substan. 
tially what facts shall disqualify. If counsei are allowed to 
go into hypothetical assumptions of how the evidence will 
turn out on the trial, and how in certain contingencies jurors 
would act, it would be impossible to get juries. It is for the 
court to instruct the jury on such questions, and if the jury 
disregard the instructions of the court, it is the duty of the 
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urt to set the verdict aside. 

It is undoubtedly the duty of a master, where his servant 
is engaged in hazardous employments, to see that every rea- 
sonable precaution on his part, to insure safety, is observed, 

The primary duty of the servant is obedience, and it is not 
to be expected that he will, upon mere imaginary danger, of 
which be may be conscious, assert his right to relinquish his 
employment. He naturally looks to his employer for the ob- 
servance of all reasonable and proper precautions, and his 
! eontinnance in the service when snch precautions have not 

been observed, is rather to be attributed to confidence reposed 
+ in those to whose superior judgment he yields. 

If the risk is such as to be perfectly obvious to the sense of 
any man, whether servant or master, then the servant assumes 
the risk. But if it is a case where no such obvions risks are 
incurred, and where it was fairto presume that the employer 
had been guilty of no negligence, the rule of law as well as 
of common sense and justice is, that the master is responsible 
for damages, if any ensue. 
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In this case, the evidence shows that Keegan, the laborer, 
was not without apprehensions, but when one of his employ- 
ere ordered him to go down, he did so promptly, upon the 
assurance implied by such an order, that there was no danger. 
That the employer did not feel the same assurance was indi- 
cated by his going off to another part of the work. The su- 

ior information of the master was relied on, and his better 
means of information as to the character of the ground. The 
plaintifPs husband was a mere hod carrier of mortar need in 
the construction of a wall at the foot of the embankment. 

The instructions given by the judge were right, and, in- 
deed, were not objected to. They‘left the question of negli- 

nce to the jury. The two additional instructions were 
properly refused, the first upon grounds already intimated. 
The master and servant are not altogether on a footing of 
equality. The deference, which necessarily follows the rela- 
tion of the latter to the former, must be taken into considera- 
tion. Besides, the question of contributory negligence was 
left to the jury, and under the evidence they very naturally 
found there was none. 

As to the second instruction, it is not a fair statement of the 
admissions made in the replication. The plea must be taken 
altogether. The instructions given by the court in this case 
were as follows: 

Ist. “If the jury believe from the evidence, that at the time 
of his death, Daniel Keegan was in the employ of the defend- 
ants; that, while in such employment, he was killed by the 
crumbling or slide of a bank of earth; and if they further 
believe that the defendants were, under all the circumstances, 
guilty of negligence, in not having the said bank of earth 
shored or braced, and that the shoring or bracing of said bank 
of earth would have prevented the injury complained of, they 
will find for the plaintiff such damages, ete.” 

2. “But, although the jury may believe the state of facts, ‘ 
supposed by instruction No. 1, vet, if they believe from the 
evidence, that the said Daniel Keegan was guilty of negligence 
or carelessness on his part, which directly contributed to the 
injury complained of, the jury will find for the defendants.” 
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The court also, at the instance of defendants, instructed the 
jury, first, that the mere relationship of employer and em. 
ployee does not of itself imply that the employer insures the 
servant from any accident which might ordinarily atteng 

the service in which he enters, and if the jury believed that 

the injury in this case was the result of accident or misad- 
venture, without any culpable negligence of either party, 
they will find for the defendants. 

The court further instructed the jury at the instance of de. 
fendants, that before they could find for plaintiff, they must 
find from the evidence that the defendants failed, refused or 
neglected to exercise the eare and prudence men ordinarily 
use under the circumstances, as shown in evidence, at the 
time plaintiffs husband was killed, and that their failure was 
the direct and immediate cause of the deceased’s death. The 
degree of care and prudence need only be proportioned to the 
danger apparent or ordinarily incident to the business or oe- 
casion. 

The court was asked to give two additional instructions, 
which were refused. They were: 1st. “ Although the jury 
may find from the evidence that the earthen walls were de- 
fective, and that defendants knew of their defectiveness ; if 
they further find that the plaintiff's deceased husband also 
knew of such defectiveness, and of the danger likely to re 
sult therefrom, and remained voluntarily in the defendants’ 
employment, the plaintiff is not entitled to recover.” 2d, 
“ The jury are instructed that it is admitted by plaintiff's reply, 
that her husband, Daniel Keegan, apprehended danger from 
the earthen wall, and felt fear of its falling.” 

But the reply, in fact, merely amounted to a statement, 
that, whatever fear had been entertained by Keegan, had 
been dispelled by the assurances of the defendant. 

The judgment will be affirmed. The other judges concur, 
except Judge Vories, who is absent. | 
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Asranam S. Matson, Respondent, ve. Joun P. 

al., Appellants. 

1. Bquity—Bill to set aside deed on account of frand—Kquity of redemption, 
purchase of at execution sale.—In proceedings to declare a conveyance a mort- 
gage, and for permission to redeem, a purchaser of an equity of redemption, 
at execution sale, was held to occupy as gubstantial a footing as though be 
had purchased at a private sale. 


Appeal from St. Louis Circuit Court. 
For facts presented and points decided, see O'Neil vs. 
Ospelle, anfe p. 202. 


H. Berry, with Alex. Hamilton, for Appellants. 
Holliday, for Respondent. 
SuEerwoon, Judge, delivered the opinion of the court. 


This case is on all fours with that of O’Neil against the 
same defendant, decided at the present term. His Honor, 
Judge Jones, decided that case, and his Honor, Judge Lind- 
ley, decided this one ; and on evidence, which, in all its essen- 
tial features, is the same, arrived at similar conclusions, and 
there is no reason to doubt the correctness of those conclu- 
sions, established so clearly as they are by that evidence. 

The chief point of difference (if difference it can be called) 
between the two cases is, that Mrs. O’Neil was the purchaser 
of Robbin’s equity of redemption in certain lands at private 
sale, and the plaintiff was the purchaser of Robbin’s equity 
of redemption in certain other lands under execution. The 
plaintiff occupies, therefore, the same substantial footing as 
does Mrs. O’Neil. (Ryland vs. Callison, 54 Mo., 513.) 

For like reasons as those given in her case, the judgment 
must be affirmed. Judge Vories absent; the other judges 
concur. 
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Maratas Souutrsr, ef al., Trustees of Mrs. Mary E. Scmnes. 
Respondents, vs. Taz Meronants’ 
Company, Appellant. 


1. Insurance policy—False swearing, what will avoid.—The false swearing, which 
will forfeit a claim on an insurance policy, must be either in the submission 
of preliminary proofs of loss, or in the examination to which, according to the 
terms of the policy, the assured may be subjected. 

2. Insurance—False swearing of assured— Discrepancy between “proof of loa” 
and amount sworn to at trial—Instructions—Presumptions, ete.—If there by 
a difference claimed under a policy of insurance and that sworn to by the ag 
sured himself on the trial, or established by the uncontradicted evidence jg 
the cause, it is a question for the jury, whether, under all the circumstances, 
the discrepancy is the result of accident, or mistake, or fraudulent intent, of 
the assured. To forfeit his rights, the swearing must be not only false but 
fraudulent ; and the discrepancy, although unexplained, will not raise the pre. 
sumption that the latter is the case. 

And an instruction, that if the jury found a difference between the amount of 
loss sworn to in plaintiffs’ proof of loss and the amount of loss proven on 
trial, in the absence of explanatory evidence they should find for defendant, 
was held bad for the above reasons, and also because the court could not de 
clare what amount had been proved at the trial, where the testimony was con. 
flicting and because such instruction might warrant the jury in finding for de. 
fendant, if they ascertained the loss proven to be in fact less than that claimed 
in proof of loss. 


Appeal from St. Louis Cirewit Court. 
E. T. Farish, for Appellant, cited Hoffman vs. The 
Western M. & F. Ins. Co., 1 La. An., 216. 


Cline, Jamison & Day, with Peacock §& Cornwell, for 
Respondents. 


Hoven, Judge, delivered the opinion of the court. 


This was an action on a policy of insurance issued by the. 
defendant, insuring the plaintiffs’ stock of wines and liquors 
against loss and damage by fire, to the amount of three thou- 
sand dollars 

Plaintiffs had other insurance on the same property, to the 
amount of six thousand dollars, which was permitted by the 
policy. 

It was alleged in the petition, that the property insured 
had been lost and damaged by fire to the amount of $7,657.75, 
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and judgment was prayed against the defendant for the sum 
of $2,552.18, that being the proportion of the entire loss for 
which, it was alleged, the defendant was liable under the 
terms of the policy. 

The defendant pleaded specially, that by the terms of the 
policy, all fraud, or attempt at fraud, by false swearing or 
otherwise, should cause a forfeiture of all claim upon the 
company under said policy, and that plaintiffs had forfeited 
all right and claim thereunder, by reason of frand and false 
swearing in making the proofs of loss after the fire. 

In the proof of loss made by the plaintiffs they claimed to 
have been damaged in the sum set out in the petition, and 
the testimony introduced by them at the trial tended to show 
that their loss was about that sum. 

The testimony introduced by the defendant tended to show 
that plaintiffs’ loss was about twenty-seven hundred dollars. 

There was a verdict and judgment for the plaintiffs for the 
sum of $2.692.88, which was affirmed at General Term. 

The following instruction was given, among others, for the 
defendant : 

“The jury are instructed, that if they believe from the evi- 
dence that the policy sued on contained a provision that all 
fraud, or attempt at fraud, by false swearing or otherwise, — 
shall cause a forfeiture of all claims under the policy, and 
that, if they further believe from the evidence that plaintiffs 
have fraudulently offered to defendant proofs of loss under 
the policy, containing material statements in regard to their 
loss under said policy, which the plaintiffs knew to be false 
at the time the same were offered, they will find for defend- 
ant.” 

The defendant assigns as error the refusal of the trial court 
to give the following additional instruction on this subject: 

“If the jury believe from the evidence that there is a dif- 
ference between the amount of loss sworn to in plaintiffs’ 
proof of loss and the amount of loss proven at the trial, such 
difference is presumptive evidence of ftaud and false swear- 
ing; and in the absence of satisfactory explanation, showing 


E 


ST. LOUIS. 
Schulter, et al. v. The Merchants’ Mut. Ins. Co. a 


that such difference is the result of error, and not of an jp. 
tention to defraud, the jury are instructed that such falg 
swearing was a forfeiture of all claims by the assured 
the policy sued on, and they will find for the defendant.” 
The only authority, to which we have been referred in sup. 
port of this instruction, is the case of Hoffman ve. The Weg. 
ern Marine and Fire Ine. Co. (1 La. An., 216.) The judge 
delivering the opinion of the court in that case, in affirming 
the charge given at the trial, used the following language: 
“We think the course of the judge was substantially corregt, 
His charge, as a whole, substantially amounts to this: that 
the jury will consider whether the discrepancy between the 
account sworn to and the value, as proved at the trial, is to 
be fairly attributed to an intention to defraud the insurer, or 
to an innocent error on the part of the assured; that the bur. 
den of explanation is on the plaintiff; and that if the d 
ancy be unexplained to the satisfaction of the jury, upon a 
fair consideration of the whole evidence, it imposes upon the 
assured a forfeiture of all claims by virtue of this policy.” 
The facts to which this ruling was applied, so far as we 
are able to ascertain them from the meagre statements em- _ 
bodied in the opinion of the court, were materially different 
from the facts in this case. There, if we correctly under- 
stand the case, a very great discrepancy existed between the 
amount sworn to in making the proof of loss, and the amount 
claimed in the account on which suit was brought. Here the 
amount alleged in the petition to have been lost by the plain- 
tiffs in this case, is the amount sworn to in their proof of loss, 
But apart from this consideration, we cannot yield our as 
sent to the principle of the charge, even as applied in that case, 
The false swearing, which will forfeit plaintiffs’ claims under 
the policy, must be either in the submission of preliminary 
proofs of loss, or in the examination to which, according to 
the terms of the policy, the assured may have been subjected. 
If there be a difference between the amount so claimed, and 
that sworn to by the'assured himself on the trial, or estab- 
lished by the uncontradicted testimony in the cause, it isa 
question for the jury to determine, from all the circumstances 
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of the case, whether the discrepancy was the result of acci- 
dent, of honest error, or fraudulent intent on the part of the 
plaintiff in making the proof of loss; and there is no pre- 
sumption of law or fact, arising from the absence of satisfac- 
explanation of such discrepancy, that the plaintiff has, 
for 2 fraudulent purpose, sworn falsely in making his pre- 
liminary proof. It must be borne in mind, that no false 
swearing will forfeit the rights of the assured, unless it also be 
frandulent. From the mere fact that two oaths have been 
made by the same person on the same subject, both of which 
cannot be true, no presumption arises that either of them 
was willfully and corruptly made; and if there were, there 
would certainly be no presumption as to which one was so 
willfully and corruptly made. (Beck vs. Germania Ins. Co., 
93 La. An., 510; Marion vs. The Great Republic Ins. Co., 
$5 Mo., 148; Phenix Ins. Co. vs. Manday, 5 Cold., 548; 
Ins. Companies vs. Weides, 14 Wall., 375; Glover’s Adm’r 
vs. Duhle, 19 Mo., 360.) 
- Where,. as in the present case, the testimony as to the 
amount of the loss is conflicting, the court cannot declare 
what amount has been proved at the trial, and the instruc- 
tion was properly refused for that reason. But if by the 
words “the amount of loss proven at the trial” be meant 
such sum as the jury may find from. the conflicting testimony 
to have been proven, then the instruction is equivalent to 
telling the jury that, in the event they find from the evi- 
dence that the amount of the loss is less than the amount 
claimed in the proof of loss, they will find for the defendant, 
& proposition, which it needs no argument to demonstrate, is 
utterly indefensible. 

The instruction, which was given by the court in reference 
to the alleged fraud and false swearing of the plaintiffs, pre- 
sented that question fully and fairly to the jury, and we 
think the court committed no error in refusing to give the 
additional instruction asked by the defendant on that sub- 
ject. 

The judgment will be affirmed. All the other judges con- 
cur, except Judge Vories, who is absent. 
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Gimbel Pignero, et al. 


Lena Respondent. vs. Exiza Pionero, et al., Ap 
pellants. 


1. Referee—Report of, equivalent to special verdict— Finding of fact in chancery 
proceedings.—The report of a referee stands as the verdict of a jury, and where 
there is any evidence to sustain it, the Supreme Court will adopt the same 
rule as to interference wth his finding of facts. And even where the pro. 
ceeding is in chancery, while this court has the right to weigh the testimony, 
if it be oral, the determination of questions of fact will be left in great meag. 
ure to his discretion. 

2. Deed of trust—Debt— Presumption as to ownership.— Prima facie a debt se. 
cured by deed of trust, belongs to the beneficiary therein named, and the pre- 
sumption can only be overcome by the clearest proof. 

8. Practice, civil—Defect of parties— Waiver of —Under the present practice 
act (Wagn. Stat., 1014, 36; Id., p. 1015, 3 10) defeet of parties can only be 
taken advantage of by a demurrer or answer. If not, it will be considered ag 
waived, 


Appeal from St. Louis Circuit Court. 
Fisher & Rowell, with Pogue § Pignero, for Appellants, 
J. D. Brooks, for Respondent. 


Waensr, Judge, delivered the opinion of the court. 


This was a suit in the nature of a bill in equity, brought 
for the purpose of setting aside the entry of satisfaction on 
the margin of a deed of trust for $2.000 and interest, made 
by P. A. Pignero in his lifetime, and Eliza, his wife, to Carl 
Gimbel, now deceased, as trustee for Lena Gimbel, the plain- 
tiff. The plaintiff claims that the entry of satisfaction made 
by Sternberg, one of the defendants, as administrator of Curl 
Gimbel, deceased, was fraudulent; that the administrator had 
no right to collect the money; that he, by falsely and fraud- 
ulently representing to Pignero that the probate court had 
ordered him to collect the money, induced Pignero to pay the 
same, and the prayer was, that the entry of satisfaction might 
be declared fraudulent, and that it should be cancelled, and 
that the sheriff should be ordered to carry out the provisions 
of the trust. 

The defendant Sternberg admitted that the money was 
paid to him by Pignero, but averred that the deed of trust 
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and notes belonged to Carl Gimbel; that the trust deed was 
made in the name of the plaintiff under a mutual arrangement ; 
that, as administrator of Carl Gimbel, deceased, he collected 
the money; that as such administrator he had entered satis- 
faction on the record, and that the money, for which the deed 
of trust was made, belonged to the estate of Gimbel, deceased, 
and not the plaintiff. 

In the court below the case was submitted to a referee, to 
hear the testimony and render a decision thereon. He made 
his report of the evidence, and then gave his conclusion in 
favor of the plaintiff. Upon exceptions, this report was set 
aside, on the ground that he had improperly admitted the 
testimony of the plaintiff, the court being of the opinion that 
she was an incompetent witness. 

By the consent of the parties the case was then submitted 
to the court, upon the evidence reported by the referee, with 
the testimony of the plaintiff stricken out, and the court then 
confirmed the decision of the referee, and gave judgment as 
prayed for in the petition. 

The facts as they appear are, that Carl Gimbel, deceased, 
and trustee in the deed of trust, was the father of the plain- 
tiff, Lena, and he retained the deed and notes in his posses- 
sion till some time prior to his death, when they were given 
to his wife, Lena’s mother. Mrs. Gimbel testifies that. when 
Carl gave her the note and deed, he told her to keep them 
till Lena called for them. Carl Gimbel, at the time of his 
death, resided in Illinois, and Sternberg took out letters of 
administration on his estate in this State. Sternberg never 
had possession of the note claimed by Lena, nor of the deed of 
trust. But they were both in her possession, and, whilst they 
were so in her possession, he induced Pignero to pay the 
amount due to him, and thereupon he entered a release npon 
the margin of the record as follows: “I, the undersigned, ad- 
ministrator of the estate of Charles Gimbel, the assignee of 
the cestut gue trust in the deed of trust recorded on this page, 
aud executed by Prospero A. Pignero and wife, do hereby 
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acknowledge to have received full satisfaction of said deed of 
trust, and I do forever release the premises and property 
herein conveyed, from all lien on account of said conveyanes, 
Witness, my hand and seal, this 6th of April, 1872. Bernang 
N. Sternberg, Administrator of Charles Gimbel, deceased, 
[Seal.]” 

This release sets ont with the false statement, that Charly 
Gimbel was the assignee of the cestui que trust, when yo 
such assignment was ever made, and there is nothing to show 
that Sternberg had the least reason to believe that there wa 
ever any such assignment. The irresistible conclusion jg 
that he deemed it was necessary to produce that impression 
in order to obtain the money, but it is unaccountable thy 
Pignero should have paid him the money under such circum 
stances, when there was no evidence whatever to show the 
fact represented, and when Sternberg did not have the note 
or deed in his possession. If, however, the trati: is, that he 
was the victim of Sternberg, it does not follow that Lena's 
rights should be sacrificed to compensate for his credulity, 
There is nothing to show that Sternberg ever acquired any 
right to collect the note, or to release the lien created by the 
trust. 

It is claimed that the money loaned to Pignero belonged 
to Carl Gimbel, the trustee, and that he was in fact the real 
owner. Upon this question, there was some contradiction in 
the evidence. ‘There was evidence on the part of the plaim 
tiff, going to show, that she made the money as music teachet 
and gave it to her father, and he invested it for her; and 
there was evidence of a contrary character. 

The referee found in favor of the plaintiff, and he had op 
portunities for judging of the credibility of the witnesses, 
which we have not. The report of a referee stands as the 
verdict of a jury, and where there is any evidence to sustain 
it, we will suppose that the whole evidence was properly 
weighed and the requisite effect given to it. (Western, ete. 
vs. Kribben, 48 Mo., 37; Franz vs. Dietrick, 49 Mo., 95.) 
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As this is a chancery proceeding, we have the right to ex- 
amine and pass upon the testimony ; but as the evidence was 
oral, the referee was much more competent, than we can be, 
toplace an estimate upon its comparative weight. We think 
the fact, that the note and deed of trust were permitted to re- 
main with the trustee during his life time, is of little impor- 
tance. This is nothing more than what would ordinarily 
take place with a daughter having full confidence in her 
father. According to the testimony of the mother, the father, 

vious to his death, delivered the papers to her with direc- 
tions to give them to the plaintiff, showing very plainly that 
in keeping them he was simply a custodian. This evidence, 
jn our opinion, is not impaired by any that was given on the 
other side. But the deed itself makes out a prima facie case, 
that the plaintiff was the beneficiary and the real party in 
interest ; that the debt belonged to her, and that her father 
held ‘the title only as her trustee. The presumption in 
favor of such being the fact is established by the instrument, 
and this presumption could only be overcome by the clearest 
proof. The evidence on the part of the defense to show that 
the money really belonged to the father, instead of the daugh- 
ter, would have to not only outweigh the strong prima facie 
case made by the deed, but in addition, it would have to en- 
tirely rebut the evidence given on the part of the plaintiff. 
An examination of the evidence abundantly convinces us, 
that the defendants utterly failed to supply any such proofs. 
Upon the evidence, we entertain no doubt of the correctness 
of the decree. 

An objection is urged that there is a defect of parties to 
the record, but the objection was not made either by demur- 
rer or answer, as the practice act requires, and it must now 
be considered as waived. (Wagn. Stat., 1014-15, §§ 6-10; 
Horstkotte vs. Menier, 50 Mo., 158.) 

Wherefore, the judgment should be affirmed. Judges Nap- 
ton and Sherwood concur. Judges Vories and Hough ab- 
seut. 
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State, ex rel. v. City of Sr. Louis. aan 

Srare or Missourr ex rel.. Mary Ann Farren, Appellant 

vs. Tue Crry or Sr. Louis anp Joun H. Terry, Lay 
CommisstonER, Respondents. 

1. Assessment for local benefite—Valid exercise of taxing power.— Assessments 

made for benefits conferred by local improvements are a valid exercige gf 

the taxing power. 


Per Hoven, J. 

2. Eminent domain—Right of owner to full compensation regardless of benefits. 
Hough, Judge, expressed the opinion that where private property is take, 
for public use, the owner should receive its full value without regard to the 
benefits supposed to be conferred upon that portion of his property which 
is not taken. 


Appeal from St. Louis Circuit Court. 


S. 4. Holmes, for Appellant, cited St. Lonis vs. Allen, 58 
Mo., 44; Wells vs. City of Weston, 22 Mo., 384. 


Leverett Bell, for Respondents, cited Uhrig vs. The City, 
44 Mo., 458; Newby vs. Platte Co., 25 Mo., 258; Garrett 
vs. St. Lonis, 25 Mo., 505. 


Hoven, Judge, delivered the opinion of the court. 


The questions presented for our determination in this ease 
arise out of certain proceedings had under the charter of the 
city of St. Louis of March 4th, 1870, for the condemnation 
for public use as an alley, of property belonging to the relator, 
‘The relator was allowed the sum of $450 for the strip of land 
taken, and other contiguous property belonging to her, and ly- 
ing within the limits made subject to assessment, was charged 
or assessed with the sum of $664,9 for benefits conferred upon 
it by the opening of said alley, and a jndgment was rendered 
in favor of the city for the difference of $214,9, and execution 
was issued to be levied on the land charged therewith. This 
ease originated before the land commissioner of the city of 
St. Lonis. The proceedings had before him were carried by 
writ of certiorari to the circuit court for review, where the 
judgment of the land commissioner was affirmed. 

This judgment was affirmed at General Term, and the rela. 
tor brings the case here by appeal. Being on the docket of 
this court at the time the present constitution went into effect, 
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ithas been retained here for decision notwithstanding the 
amount involved is less than twenty-five hundred dollars, on 
account of certain constitutional questions preserved in the 
record and presented here by the counsel for the appellant. 

We deem ourselves restricted to a consideration of those 
questions only which bring the case within the appellate jur- 
jsdiction of this court. The transcript filed here is neither 
complete nor orderly, and, to partially supply the deficiencies 
therein, we have had presented before us by the stipulation 
of counsel a mass, of original papers from the files of the land 
commissioners, the consideration of which in this case, we 
wish it understood, is not to be drawn into a precedent. The 
provisions of the charter, under which the condemnation in 
question was had, required that the jury should first ascertain 
the actual value of the land proposed to be taken, and for 
the payment of such sum should assess against the city the 
amouut of benefits to the public generally, not to be more than 
one-tenth of the whole award, and the balance against the 
owners of the property benefited by the opening of the al- 
ley at least to the middle of the adjoining block. The val- 
idity of the mode of proceeding, authorized by this provision, 
has been several times affirmed by this court, (Garrett vs. 
City of St. Louis, 25 Mo., 505; Uhrig vs. City of St. Louis, 44 
Mo., 458,) and the same question is again brought before us, 
as we suppose, because of some doubts expressed in the 
case of the State to the use of Seibert vs. Allen (53 Mo., 44.) 


as to the correctness of the former decisions of this court to 


the effect that assessments made for the benefits conferred by 
local improvements are valid as an exercise of the general tax- 
ing power. If such assessments cannot be upheld as an ex- 
ercise of this power, they are without any constitutional war- 
rant, as the constitution, under which the relator’s property 
was taken, contained no provisions in relation to such assess- 
ments. Notwithstanding the individual doubts expressed by 
the judge who delivered the opinion of the court in the case 
of Seibert vs. Allen, he was convinced that this method of tax- 
ation had been recognized and acted upon too long to be now 
questioned, and we are not aware of any ease in which the 
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principles laid down by this court in the cases of Newby vg, 
Platte county, 25 Mo., Walter vs. Warner, ib, and ‘Gar. 
rett vs. the City of St. Louis, ib, i jn reference to the exercise 
of the right of eminent domain, and the assessment of bene 
fits for local improvements, have ever been departed from, 

The most serious objection, which has ever arisen in m 
own mind to some of the conclusions reached in the foregoing 
eases, is, that under, and in accordance with them, by a 
blended exercise of the taxing power and the right of eminent 
domain, the taxing power may be so need as to impair, if 
not destroy, some of those rights to which the property owner 
is entitled under a constitutional exercise of the right of emi- 
nent domain. My own opinion is that where private prop. 
erty is taken for public use, the owner should receive its full 
value without regard to benetits supposed to be conferred np. 
on that portion of his property which is not taken. The case 
of Walther vs. Warner recognizes the constitutional right of 
the property owner to certain and adequate compensation, 
“an adequate fund and an appropriate legal remedy to en- 
Sorce tts application,” and any law which fails so to provide 
is admitted on all sides to be unconstitutional; “and we 
think ”* says Judge Leonard, in the foregoing case, “that a 
judgment against a private corporation, that may or may not 
be paid, is not sufficient.” Now to pay a property owner, 
whose land is taken, wholly én benefits which are mainly con- 
jectural and may never be realized, and payment of which 
can never be co-erced from any one, is not, in my judgment, ” 
providing him with such compensation as is contemplated 
by theconstitution. These questions have, however, received 
the careful consideration of some of the ablest judges who 
have ever occupied this bench, and we do not see that any 
practical good is to result from a re-examination of the founda 
tion on which their judgments rest. Large masses of real 
property and immense sums of money have changed hands 
under the rulings referred to, and we will not depart from — 
them now. 

The judgment will be affirmed. All the judges concur, ex- 
cept Judge Vories, who is absent. 
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Tas Boarp or CoMMISSIONERS FOR FILLING UP CERTAIN SLOUGH 
pops IN THE Orry or Sr. Louis, &o., Appellants, vs. Joun 
ef al., Respondents, 


1. Constitution— Special law, necessity of —Legislature.—As to whether a general 
law can be made applicable, or whether a special act is nece=sary in a given 
case, the legis!ature is the exclusive judge. (See 27, of Art. IV, of late Con- 
stitution). 

2 Constitution—Special acis for “ municipal purposes.” —Under 32 4&5 of Art. 
VIII of the late Constitution special acts may be passed creating corporations 
for municipal purposes; but they must be connected with the municipality 
itself and instituted for the purpose of carrying on some of its known 


objects. 


Constitution—St. Louis slough ponds, act concerning— Municipal purposes.” — 


By the terms of the act of March 14th, 1872, in reference to St. Louis slough 
ponds, (Adj. Sess. Acts 1872, p. 466,) three of the City Councilmen were made 
commissioners ; the engineer was to supervise the work and make out the tax 
bill, assessing the due proportions between the city and the adjoining property 
holders. And before any action could be had touching the ponds, it was re- 
quired that the Board of Health should declare them nuisances. The act was 
heid to be for “ municipal purposes ” within the meaning of the constitution. 


4. Bond—Admission of corporate capacity of obligee, what acts amount to.— 
The obligors on a bond given to a corporation, by making and signing the in- 
strument, admit the corporate capacity of the obligee and in suit on the bond 
cannot plead nul diel corporation. 

5. Corporations acting under color of law—Corporate character, how questioned. 
—Ifa corporation be acting under color of law, and be recognized as such by the 
State, its corporate character cannot be questioned collaterally. Such a question 
shovld be raised by quo warranto. And the rule prevails even though its in- 
corporation may be affected by constitutional provisions 


Appeal from St. Louis Circuit Court. 
R. E. Rombauer, for Appellants. 


I. A corporation connected with an existing municipal cor- 
poration, and constituted for the purpose of carrying out 
some of the known objects of the municipality, is a corpora- 
tion for municipal purposes, and thus within the exception 
of Art. VIII, § 4 of the Constitution of 1865. (State ex rel. 
Chouteau vs. Leffingwell, 54 Mo. 458-472; The People ex 
rel. South Park Commissioners vs. Salomon, 51 Ill., 37; 
Horton vs. Mobile School Commissioners, 43 Ala,. N. S. 598, 
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IT. Respondents having dealt with the corporation as such 
cannot object to the validity of its organization. (Camp ve, 
Byrne, 41 Mo. 525; Meadow Dam Oo. vs. Gray, 30 Me. 547, 
549; Farbell vs. Page, 24 Ills. 46 ; Cooley’s Const. Lim. p. 254.) 

LI. The fact that the objection is made to the constitutional. 
ity of the law makes no difference, as constitutional objectiong 
may be waived by parties as well as other objections, and 
they may be precluded by their prior action from being heard 
in support of the objection. (Cooley’s Const. Lim. p. 180 ; Ba. 
ker vs. Braman, 6 Hill, 47; Lee vs. Tillotson, 24 Wend. 339; 
People vs. Murray, 5 Hill, 468.) 

IV. The existence of the corporation plaintiff in this 
cannot be collaterally questioned be a plea of nul tel corpo- 
ration ; the respondents having recognized its legal existence, 
that existence can be contested only by proceeding in guo 
warranto on behalf of the state. (Cooley’s Const. Lim. p, 
254; Kayser vs. Trustees of Bremen, 16 Mo. 88, 90; State 
vs. Carr, 5 N. H. 367; President and Trustees of Mendota 
vs. Thompson, 20 IIl., 197, 200.) 


Given Campbell, for Respondents. 


Plaintiff is not a “corporation for municipal purposes,” Dill, 
Munic. Corp. § 9a; Cool. Const. Lim. p. 210; Heller vs, Strem- 
mel, 52 Mo. 310; and in the Forest Park case in the opinion 
of Judge Adams on the rehearing, 54 Mo. 448; Alcorn vs, 
Hammer. 38 Miss. 652;Cheaney vs. Hoosier, 9 B. Monroe, 
330; 34 New Hampshire, 266; Ang. & A. Corp. $31. 


Waenen, Judge, delivered the opinion of the court. 


In this case the defendants seek to draw in question the 
validity of the act incorporating the plaintiff, approved March 
14, 1872. (Sess. Acts 1871-2., p.466.) The plaintiff filed its 
petition in the cirenit court stating that it was a corporation 
for municipal purposes, and it alleged that certain blocks of 
lund and the streets and alleys running through the same, be- 
ing the territory described in the act of incorporation, were 
at and anterior to the 18th day of April, 1872, in such a con- 
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dition as to be a public nuisance, and were thereupon, on the 
jast named day, in conformity with the act above recited, de- 
clared to be a public nuisance by the Board of Health of the 
City of St. Louis; that thereupon the plaintiff, having first 
complied with the precedent conditions mentioned in the act, 
awarded the contract for filling up said slough ponds to Wm. 
H. Lyman and Enoch Stillwell, aud on the 22d day of June, ~ 
1872, entered into a written contract with said Lyman & 
Stillwell, which contract is fully set out in the petition. 

The contract recited the act of the general assembly under 
which the Commissioners were acting, and appears to have 
been made by the Commissioners in their corporate capacity, 
and is sigued by the president and secretary and has the cor- 

rate seal annexed, in accordance with the act of incorpora- 
tion. The contract, as recited, among other things provides, 
that Lyman & Stillwell bind themselves to fill up within 
one year from and afterthe 10th day of June, 1872, on the 
premises therein described, three hundred and thirty-three 
thousand four hundred and sixty-three cubic yards of earth. 

The petition further recites that Lyman & Stillwell there- 
upon gave bonds in the penal sum of twenty thousand dollars 
with the defendants as their securities for the faithful perform- 
ance of their contract, which bond by its terms was given and 
payable “ to the Board of Commissioners for the filling up of 
certain slongh ponds in the city of St. Louis, under an act 
of the general assembly of Missouri, approved March 14, 1872, 
and their successors and legal representatives ;” and was con- 
ditioned that “said Lyman & Stillwell shall in all things 
well and truly execute, perform and carry out all the terms, 
stipulations and obligations of said contract, and perform the 
work therein contracted for as therein required, and comply 
with the requirements of said law, and faithfully respond to, 
and satisfy, all claims and demands which may be lawfully 
made against them under said contract.” 

The petition further states that Lyman & Stillwell never 
performed any work under the contract. whereupon the 
contract and bond were declared forfeited and broken in con- 
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formity with a provision in the act. Breaches were 
set out and a judgment prayed for the penalty and for dan. 
ages. 

To the petition defendants interposed a demurrer stating 
as grounds therefor, that the plaintiff had no legal capacity to 
sue, there being no such corporation as the plaintiff, becange 
the act of the general assembly, under which plaintiff claimed 
existence, was in violation of the 27th section of Art. 4, and 
of the 4th and 5th sections of Art. 8th of the Constitution of 
this State, and was therefore void, and that the petition did 
not state facts sufficient to constitute a cause of action. The 
demurrer was sustained and plaintiff failing to plead further 
final judgment was rendered for the defendants, and this ap. 
peal was then prosecuted. 

The 27th section of Article 4 of the Constitution, in force 
when this cause was tried, prohibited the legislature from pags. 
ing a special law in any case for which provision could be 
made by a general law.) This point however has not been jn- 
sisted upon in this court, as under the prior decisions it has 
been held, that the legislature was the exclusive judge as to 
whether a general law could be made applicable to the object. 
The 4thand 5th sections of Article 8 are the ones that are 
now relied upon to invalidate the act of incorporation. They 
provide that corporations may be formed under general laws, 
but shall not be created by special acts except for municipal 
purposes ; and that no municipal corporations, except cities, 
shall be created by special act, and that no city shall be in- 
corporated with less than five thousand inhabitants. These 
two sections are different in their provisions. 

The 5th section prohibits the creation of any municipal 
corporation except cities; but the 4th section extends the 
prohibition to any special act, unless it be for municipal pur- 
poses. In the case of the State ex re/. Choutean vs. Leffing- 
well et al. (54 Mo, 458), this subject was elaborately discussed, 
and the conclusion arrived at by the court was, that there 
might be corporations for municipal purposes, but that they 
must be connected with the municipal corporation itself, and 
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instituted for the purpose of carrying out some of the known 
objects of the municipality. Other courts have gone even 
further. Thus in the People vs. Salomon et al. (51 Ills. 37,) 
it was held, that an act, creating a board of park commis- 
sioners, constituted them a corporate authority, guasé munici- 

], the object of their creation being of a municipal charac- 
ter, and of that alone. In Alabama the court say, that the 
words “ municipal purposes” are not words of any definite 
technical import, and that they may be so construed as to ap- 
ply to a corporation established to carry on the business of a 

blic school and to raise funds for its support. (Horton vs. 
Mobile School Commissioners, 43 Ala., 598.) 

Whilst the definition of the words “ municipal purposes” 
in this last case may be regarded as sufficiently accurate, it 
may fairly be questioned whether their application is not 
earried too far. Now an examination of the act, here in 
controversy, shows that it was created for municipal pur- 
poses only. It wasan agency for carrying out a part of 
the administrative duties of the city. Three of the coun- 
cilmen were made commissioners, the city engineer snper- 
vised the work and made ont the tax bills, assessing the proper 
proportion to the city, and assigning the balance to ad- 
joining property holders. Before any action could be had 
it was necessary that the Board of Health should first 
declare the ponds a nuisance, and thus it is evident that the 
whole thing was for the direct benefit of the city in reference 
to its sanitary condition. It was a part of the machinery de- 
signed and adapted for carrying out the objects of the mn- 
nicipality, and was for municipal purposes. 

There is another principle which is fatal to the defendants. 
When they entered into the obligation and signed the bond, 
they solemnly admitted plaintiffs corporate capacity. In such 
a case a plea of mul téel corporation cannot be permitted. 
(State vs. Carr, 5 N. H., 367; President, &.. vs. Thompson, 20 
Iils., 200 ; Hamilton vs. Oarthage, 24 Id., 22 ; Kayser vs. Bre- 
men, 16 Mo. 88.) 
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Judge Cooley says, that in proceedings where the question, 
whether a corporation exists or not, arises collaterally, the 
courts will not permit its corporate character to be questioned, 
If itappear to be acting under color of law, and recognized 
by the State as such, such a question should be raised by the 
State itself by guo warranto or other direct proceeding. And 
the rule would not be different, if the constitution itself pre. 
scribed the manner of incorporation. Even in such a case 
proof that the corporation was acting as such, under legisla. 
tive action, would be sufficient evidence of right, except ag 
against the State;and private parties could not enter upon 
any question of regularity (Cooley’s Const. Lim., 254). 

Again, the same learned author says, that there are cases 
where a law in its application to a particular case must be sue 
tained, because the party who makes objection has, by prior ae- 
tion, precluded himself from being heard against it, and this 
is applicable alike to constitutional provisions and legislative 
enactment, where mere monied interests are concerned. (Id, 
180.) 

I think the judgment should be reversed and the cause re- 
manded. Judges Napton and Sherwood concur. Judges 
Vories and Hough absent. 


Tuomas Ruruerrorp, Appellant, vs. Otty 
Representatives, Respondents. 


1. Practice, civil-Abatement of suits—Scire facias— Failure to bring in defendant 
—Afidavii— Diligence, what insufficient.—The statute concerning the abate- 
ment and revival of suits (Wagn. Stat., 1049) is in the nature of a special stat- 
ute of limitations, and after the period therein limited no writ of scire facias can 
issue. Were the law otherwise, an affidavit by counsel for plaintiff, that he heard 
the attorney for defendant suggest his death and ask permission to bring iu 
his legal representative, and from aconversation with suid representative he 
got the impression he had been brought in, was held an insufficient excuse for 
failure to take the steps on behalf of plaintiff required by the statute. 

2. Practice, civil—Abalement of snitsx—Suggestion of death— Exhibition of de- 
mand against adminisirator.—The provision of the adminisiration law, allow. 
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ing two years within which to exhibit demands against an estate, does not 
render nugatory the requirement that the legal representatives of « deceased 
party must be brought in on or before the third term after the suggestion of 


his death. 
Appeal from St. Louis Circuit Court. 
T. B. Childress, for Appellant. 


Cline, Jamison §& Day, for Respondents, cited Ferris vs. 
Hunt, 18 Mo., 480; Fine vs. Gray, 19 Mo., 33; Harkness vs. 
Austin, 36 Mo.,47; Ranney vs. Bostic, 15 Mo., 215. 


Hoven, Judge,delivered the opinion of the court. 


At the April term, 1871, of the St. Louis circuit court, af- 
ter this cause had been brought to issue, a suggestion of the 
death of Olly Williams, the sole defendant therein, was en- 
tered of record, and the cause was continued. At the April 
term 1872. more than three terms having elapsed after the sug- 
gestion of death, without any steps having been taken to bring 
in the legal representatives of said Williams, the plaintiff's 
suit was dismissed by the court. At the same term, James 
R. Shields, of counsel for the plaintiff, made application to 
the court to reinstate said cause, and filed an affidavit, stating 
in substance, that he was present in court when the death of 
defendant Williams was suggested, and that M. O'Reilly, 
who made said suggestion, at the same time asked that he 
might bring in the legal representative of the deceased ; that 
affiant was thereby impressed with the belief that said repre- 
sentative would come into court, without action on the part 
of plaintiffs attorney to bring him in by process, and being 
so impressed, and believing that said representative was in 
court, he had no process issued ; that affiant subsequently con- 
versed with said representative about the trial of said cause 
and left him with the impression that he was in court, and 
wonld be ready for trial ; and that affiant prepared for trial, 
and afterwards learned with surprise that said cause had been 
dismissed while affiant was absent trying a canse in another 
court; that plaintiff has a good cause of action, and aftiant 
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was misled and deceived by the conduct of defendant’s coun 
sel and, hence, had no process issued. There was a counter 
affidavit by M. OReilly to the effect that he was not and 
never had been counsel for Williams, that he suggested hig 
death at the request of Mr. Mead, who had been his counsel, 
but neither asked leave, nor promised, to bring in his legs} 
representative. 

On the 7th of June, following, an order was made setting 
aside the order dismissing said cause, and reinstating the 
same on the docket of said court; and on the 17th day of 
June process was issued against the legal representative of said 
Williams, which was served. On the 12th day of October, 
1872, an answer was filed to the scire facia stating the fore- 
going facts and praying that said writ might be quashed and 
said cause be stricken from the docket. 

The right of the circuit court to reinstate said cause, after 
it had been dismissed, was certified as a reserved point for 
the consideration of the court sitting in General Term ; and 
it was theredecided, that the order of dismissal was improper- 
ly set aside. On Sept. 25th, 1874, the suit was again dismissed 
on motion in accordance with the advice of General Term. 
From this judgment, which was afterwards affirmed at Gen- 
eral Term, the plaintiff has appealed to this court. 

There is no error in the judgment appealed from. The 
plaintiff was not entitled to a trial on the answer filed to the 
scire facias before the court acted on the motion to dismiss. 
The writ had been improvidently issued, and, being without 
authority of law, the plaintiff acquired no rights by the pro- 
ceedings had thereunder, and the court did right to disregard 
them. The statute, in relation to the abatement of suits and 
their revival, is in the nature of a special statute of limitations, 
and, after the expiration of the time therein limited, no writ 
of scire factas can issue; and it is very questionable whether 
heirs, devisees or creditors, would be bound by any appear- 
ance on the part of an administrator, after the lapse of such 
period. 

No provisions are made for extending the time so limited 
under any circumstances ; the language of the statute seems 
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to be imperative, and we are not now prepared to say that 
there are any exceptions to its requirements. We are very 
clear, however, that if exceptions could be made, the state- 
ments contained in the affidavit of plaintiffs attorney were 
insufficient to excuse his failure to take the steps pointed out 
by the statute. To have been so misled may be a serious misfor- 
_ tune, but that cannot alter our duty. The records, showing that 
no appearance had been entered within the time prescribed by 
Jaw, were open to the inspection of all, and it would have 
been prudent under the circumstances to have consulted them. 
There does not seem to have been any misrepresentation in 
the matter, and the case is simply one of false inferences. It 
has been argued with apparent earnestness, that, to give the 
construction which we have given to this statute, will destroy 
‘the unity and consistency of our law, and that it should be so 
construed as to harmonize with that provision of the admin- 
istration law, which allows two years in which to exhibit de- 
mands against an estate after notice of letters granted, other- 
wise the diligent creditor will have less time allowed him 
than the dilatory one. The statute itself is a sufficient an- 
swer to this argument, but it may not be out of place to say, 
that on the same principle a creditor, who exhibited his de- 
mand immediately after the grant of letters, would be enti- 
tled to claim, if he so desired, a continuance of his case for 
the full period allowed other creditors, in which to present 
their demands. There is no force in the suggestion. 
Judgment will be affirmed. Allthe judges concur except 


Judge Vories, who is absent. . 


Conrap Plaintiff in Error, vs. 
Defendant in Error. 


1, Mechanics’ liens—How affected by proceedings in bankruplcy—Permission to 
lienor to sue obtained from the U. S. court unnecessary.—The jurisdiction 
of a State court to enforce a mechanic’s lien, having attached, will not be di- 
vested by proceedings in bankruptcy instituted subsequently thereto. And 

the lieuor may sue and obtain judgment and execution without an order 
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from the Jnited States court permitting him to prosecute his suit, And 
where the property is sold subject to the liens, the course for the lienor ig to 


proceed against the property. 
Error to St. Louis Circuit Court. 
E. C. Kehr, for Plaintiff in Error. 


I. The cireuit court had acquired jurisdiction before the 
petition in bankruptey was filed, and that jurisdiction wag 
not divested by the subsequent proceedings in bankruptey, 
(Matter of Chas. H. Wynne. Bankrupt, 4 Bank. Reg., 93; 
8. C., 9 Amer. L. Reg., pp. 627-633 ; Marshall vs. Knox, 16 
Wall. 551; Peck vs. Jenness, 7 How., 624; McGready vg, 
Harris, 54 Mo.. 137--40; Douglass vs. St. yma Zine Co., 
56 Mo., 401; Biddle’s Appeal, 68 Peun., 13-16 ; Kellervs, 
68 Penn., 454; Rohrer’s Appeal, 62 , 498- 
503; Whitridge vs. 66 N. C., 263; Cole, vs. 
Duncan, 58 Ills. 176; Truitt vs. Truitt, 38 Ind., 16-26; 
Pierce vs. Wilcox, 40 Ind., 70; King vs. Bowman, 24 La. 
An. R., 506; Willard vs. Brigham, 25 La. An. R., 600 ; Leni- 
han vs. Haaman, 14 Abbott’s Prac. Rep., 274; 8. C., Nat. 
Bankr. Reg., 557.) 


Slayback and Haeussier, for Defendant in Error. 


We contend all title rests in the assignee from date of his ap- 
pointment. (§ 14 of Bankr. Act, 3 ed., Bump, pp. 282, 283.) 

Snits pending in State courts after petition filed in Bank- 
ruptcy court are stayed or suspended. (10 Bankr. Reg., p. 
503. They may, with leave of the bankrupt court, be prose- 
cuted to judgment so as toascertain the amount due, but final 
process, to procure satisfaction, cannot be issued and exe- 
cuted. And the bankrupt court has full and complete original 
jurisdiction to administer the estate, and a sale by a sheriff, 
or other person, must be under its supervision. No other 
court can determine the manner of its disposition. (See 
Ist Bankr. Reg., 125, 165; 2nd Bankr. Reg., pp. 138, 170, 
53, 164, 33, 46, 155: 3rd Bankr. Reg., p. 31; see also Vol. 
2, 2nd Nat. Bankr. Reg., p. 2.) 
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Suerwoon, Judge, delivered the opinion of the court. 


This case presents but one question. Whether the juris- 
tion of a State court, to enforce mechanics’ liens, having «t- 
tached, that jurisdiction will be divested by proceedings in 
pankruptey, instituted subsequently thereto. The decisions, 
poth of our own, and of the federal courts, give a nega- 
tive reply. (McGready vs. Harris, 54 Mo., 1387; Doug- 
juss vs. St. Lonis Zine Co., 56 Mo., 401; Jn re Chas. H. 
Wenne. 4 Bankr. Reg., 627; Marshall vs. Knox, 16 Wall., 
551 ; Peck vs. Jenness, 7 How., 624.) The same view of the 
jaw is held in Pennsylvania. (Biddle’s Appeal, 68 Penn., 18; 
Keller vs. Denmead, Id., 454.) 

These cases announce the familiar doctrine “that where the 
jurisdiction of a court, and the right of a plaintiff to prose- 
ente his suit in it, have once attached, that right cannot be 
arrested and taken away by proceedings in any other court.” 

In this case, however, the district court, on the joint appli- _ 
eation of Teichman, the assignee, and of the lienors, made an 
order permitting the latter to prosecute their suits in the St. 
Louis circuit court, and they did so, Teichman appearing 
and defending these suits. And when the assignee in con- 
junction with the trustee, Barclay, under the order of the 
district court, made sale of the property charged with the 
incumbrance created by the deed of trust, that sale was 
made, as appears in the report of the assignee, which was ap- 
proved by the court, with the distinct announcement that 
the property was sold “subject to all mechanics’ liens and 
taxes.” And this report is referred to in the deed made by 
the assignee and trustee to the defendant. | 

Asa matter of course, the defendant took subject to the 
terms of the sale at which he purchased. The authorities 
above cited, as well as the bankrupt act itself, all bear out the 
idea, that that act was never designed to divest existing liens 
of the character under consideration. This is apparent from 
the 14th, 15th and 20th sections of the act. (Jn re Hugh 
Campbell, 1 Nat. Bankr. Reg., 165.) 

17—VvoL. 
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As the property had been sold subject to the pending lien, 
the only course for the lienors was to obtain judgment ang 
enforce their liens by execution against the property bonupg 
thereby. And as the circuit court had jurisdiction to rendg 
jadgment, the right to issue execution thereon followed agq 
necessary sequence; and no permission from the Unite 
States court was requisite to enable the circuit court to di, 
charge the ordinary functions incident to the exercise of itg 
own inherent powers. (See above authorities). 

It follows that the trial court erred in forcing the plaiy. 
tiffs to take a non-suit, by excluding the executions and shen 
iffs’ deeds, showing that plaintiff had bought the ice hous, 
the building of which gave origin tothe mechan ic’s liens, 
The result is, the judgment will be reversed and the cause rm 
manded. 

Judge Vories absent ; the other judges concur. 


Srate or Missourr, ex rel. ALex. Respondent, 
vs. Cuartes A. Mantz, Collector of State and County 
Revenue for St. Louis County, Appellant. 


. Revenue—Taz deed—Righis of purchaser at, how determined—Gen. Stat. of 
1865, tax sale under——Recilals in tax deed— Mandamus.—Whaere land was a 
sessed and taxed under the statute law of 1865, the rights of a purchaser 
thereof, at tax sale, must be determined by that Jaw. And under the statu 
of 1865 (p. 127, 3 110), the collector was not required to give the purchaser 
any particular form of deed, or embody in it any particular recitals, and man 
damus would not lie for that purpose; and if it did, such recitals would 
amount to nothing in the way of evidence. 

The collector’s deed must show the facts authorizing a sale, but it has not been 
decided that a failure of the deed to correctly recite all the facts will avoid 
the deed. 


Appeal from St. Louis Circuit Court. 
Thomas C. Reynolds, for Appellant. 


A. McElhinney, for Respondent, cited Nelson vs. Round- 
tree, 23 Wis., 371-377; Smith vs. Cleveland, 17 Wis., 556- 
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587; Einstein vs. Gay, 45 Mo., 62; Black. Tax Tit., 3 ed., 

366; Abbott vs. Lindenbower, 42 Mo., 162; Hume vs. 
Wainscott, 46 Mo., 145; Lagrone vs. Rains, 48 Mo., 536; 
Spurlock vs. Allen, 49 Mo., 178; Large vs. Fisher, 49 Mo., 


307. 
Waener. Judge, delivered the opinion of the court. 


The relator was the owner of certain certificates of pur- 
chase of and at a tax sale in St. Louis county, for the taxes 
of 1867, the sale being made in 1868, and presented to the 
defendant, collector of the revenue, about March, 1874, a 
deed for him to exeente for the land. The deed minutely 
described, in its recital, a history of the whole proceedings 
which transpired, or were supposed to have transpired, up to 
the time of, and including, the sale, the original assessment, 
in whose name the assessment was made, the newspaper ad- 
vertisement, the action taken in the county court, and every- 
thing attending the sale. 

Defendant refused to execute the deed, and the relator 
applied for and obtained an alternative writ of mandamus to 
compel him to do so. At the hearing of the case a peremp- 
tory writ was awarded, and defendant appealed. 

The reasons, assigned by the defendant for his refusal to 
comply with the request and execute the deed, were: that he 
was a,mere ministerial officer, and could not lawfully do any- 
thing which he was not by law authorized to do, and that the 
law did not authorize or permit him to execute the deed asked 
for; that his powers were defied by the revenue law of 
1872, and he had always been ready and willing to give rela- 
tor a deed in accordance with the provisions of that law, but 
relator refused to receive it; that if the case was regulated 
by the previous statute, as it stood at the time of the tax sale, 
the deed demanded by the relator contained matters and 
things and allegations, which, neither by said statute, nor by 
any other statute or law of this State, he was permitted or 
authorized to allege and set forth in any such deed in his 
official capacity. 


259 
— 


ST. LOUIS. 


State, ex rel. v. Mantz. 


The assessment and tax sale were both made while the lay 
of 1864, as contained in the General Statutes of 1865, wag jy 
full force, and the relator’s rights must be determined by thag 
Jaw; and the first question, therefore, is, whether the law, a 
it then existed, authorized and required the recitals in a tax 
deed which the relator inserted. 

By section 110, p. 127, of the General Statutes, 1865, it jg 
provided, that at any time after the expiration of two years 
from the time of the sale of any real estate for taxes, if the 
same shall remain unredeemed, the collector of the proper 
county, on request, and on the production of the certificate 
of purchase, shall execute and deliver to the purchaser, his 
heirs and assigns, a deed of conveyance for the real estate 
deseribed in such certificate. The statute does not pretend 
to give any form of the deed, or say that it shall include or 
comprehend any particular recitals. The duty enjoined upon 
the collector is merely to make a conveyance for the real ee 
tate described. 

It is said that where the form of the deed has not been 
prescribed by law, but the statute simply authorizes the exe. 
cution of a deed of conveyance to the purchaser, any deed, 
which, according to the rules of the common law, would be 
sifficient to transfer the title of the former owner, and vest 
the estate in the purchaser, is regarded as an operative mode 
of conveyance, provided it recites the power under which it 
was made, und is accompanied by proof that the law was 
strictly complied with. (Blackw. Tax Tit., 366, 3 ed.; Ein- 
stein. vs. Gay, 45 Mo., 62.) 

As no particular form was designated by the statute, 
common law conveyance, stating the power of the collector 
to sell, would have been sufficient. But the mere deed alone 
would not amount to a presumption that the deed was valid. 
To give validity and legal effect to the deed, it would be ne 
cessary to accompany it with extrinsic evidence showing that 
the requisite prior proceedings were taken to authorize the 
public sale, and that when they were taken they were carried 
on in a legal manner in every particular. At most, the deed 
is considered as evidence of the regularity of the sale only, 
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and does not prove title, unless accompanied by proof that 
the taxes had been legally assessed and returned, and that 
all the proceedings anterior to the sale had been in con- 
formity to the statute. The recitals would not be evidence 

inst the owner of the property, but the acts of the officers 
would have to be proved by independent extrinsic evidence. 
(Hill Tax., 505.) 

These remarks are especially based upon the statute of 
1865, which we are now construing. That statute gave no 
form of a deed, and did not require that the officer executing 
the same should make or embody in it any particular recitals. 
Such being the law, the courts will not compel an officer to 
state and recite facts in his conveyance of which he has nei- 
ther personal nor official knowledge. This sale took place 
and was conducted by a different officer, mauy years before 
the defendant was collector. He was then cognizant of none 
of the facts, and there was no law requiring that he should 
search for, hunt up and examine the records, to find out the 
acts of his predecessors, aud others who had acted officially in 
making the sale and assessment. It was not his duty to re- 
cite facts of which he knew nothing, and no obligation rested 
upon him to execute a deed making these recitals, when he 
had no means of knowing their trath. 

But it is said here, that if the collector cannot be compelled 
to execute the conveyance containing these recitals, there is 
no way in which the purchaser ean get a valid deed. In an- 
swer to this it is only necessary to remark, that as the law 
did not require the recitals to be made, they would amount 
tono evidence, and when a party came into court relying 
upon his deed, he would have to prove the essential facts by 
evidence outside of and dehore the deed. If the statute was 
defective in not requiring certain things to be put in the 
deed, it is not for the court to enter upon the experiment of 
legislation to supply the defect. 

But it is contended that this court has held that all these 
recitals must be correctly stated in the deed, else it is void. 
This, we think, is a mistaken idea, and we are not aware that 
any such adjudication has been made. 
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It is undoubtedly true that the officer must show the power 
which authorized him to sell, and a recitation of any d 
ure from it will be fatal. Thus, where the collector stated 
in the deed that he gave notice that he would proceed to gelj__ 
the land for taxes, by putting up written notices, when the 
law required that they should be printed, we held that the 
deed was invalid; that when the law prescribed a particular 
or specific manner for making advertisements, or giving no. 
tices, no court or officer had a right to substitute another org 
different mode. (Lagroue vs. Rains, 48 Mo., 536.) So in 
Spurlock vs. Allen (49 Mo., 178) and Large vs. Fisher (Id, 
307), the collector stated that prior to the sale of the land he 
gave four weeks’ notice thereof, in the manner required by 
law, and we held this insufficient, on the ground that it 
should have been stated in what manner the notices were 
given, in order that the court might judge whether the law 
had been complied with, and the conclusions of the officer 
would not answer. 

These decisions do not undertake to define what is neces 
sary for the collector to do in making recitals; they only 
determine that if he recites badly or falsely, his deed will be 
void. It is not incumbent on us, in this case, to say what the 
deed should contain. A common law conveyance may be 
sufficient, but it must be accompanied with proofs that the 
particulars of the law have been complied with. 

It may not be appropriate here to observe that our present 
revenue law (Wagn. Stat., 1205, § 217, ed. 1872) has materi- 
ally altered the practice in this respect, and made the deeds 
to correspond with those given by sheriffs on execution sales, 
The judgment is recited in the same manner as in judicial 
sales, and the deed is made prima facie evidence that the 
law has been pursned and complied with. But the case be- 
fore us does not come under the provisions of this last act. 

As we have already said, that the defendant could not be re 
quired to specify, allege and set out the recitals as demanded 
by the relator, the judgment will be reversed, and the pro 
ceedings dismissed. Judges Napton and Sherwood concur; 
Judges Vories and Hongh absent. 
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Bowarp P. McCarry, Avm’R Bonts. Non or Nancy Hoge, 
Deceasep, Respondent, vs. Exisan S. Frazer, al., Ap- 
pellants. 

L Executor—Indebtedness to testator not treated as cash on hand.—Under the 
statutes relating to that subject (See Wagn. Stat., p. 87, 332; p. 110, 218, 
and compare with id. p. 84, 33 2, 3), where the executor is indebted to the 


estate, his debts are not to be treated as so much money, actually on hand, 
put are to be placed on the same footing with debts due the estate from 


other sources. 
9. Executors—Action against sureties of, by motion under statute—Proof as to 
solvency—Order of distribution.—In proceedings by an administrator de bo- 
nis non with the will annexed against sureties of the executor, by motion 
under 3 67 of the administration law, (Wagn. Stat., p. 81) held, that evidence, 
at the time of the revocation of his letters showing the insolvency of the exe- 
cutor, was competent. And held, that in such proceedings proof of an order of 
distribution made by the probate court prior to their institution, directing the 
executor to pay acertain sum to legatees, was res inter alios acta and improper. 


Appeal from St. Louis Circuit Court. 


M. Meyers & J. P. Vastine, with S. Reber, for Appellants, 
cited Piper’s Estate. 15 Penn. St. R., 536; Scott & Rule vs. 
Governor of Mo., 1 Mo., 493; 2 Bl. Comm., 512; Garber vs. 
Commonwealth, 7 Barr, 265; 2 Will. Ex., 1123, (8rd Am. 
ed.,) 1128; Miller vs. Donaldson, 1 Salk., 306. 


C. G. Drummond, for Respondent, cited, Wagn. Stat., 
1872, § 54, p. 90; Wagn. Stat., 1872, $61, p. 91; Redf. on 
Wills, Vol. 2, p. 191, $12; Will. on Exrs., Vol. 2, marg. 
p. 128-9; Mason vs. Stone, 2 Cow., 807, 808; Wank- 
ford vs. Wankford, 1 Salk., 306; Stevens vs. Gaylord, 11 
Mass., 266 ; Winship vs. Bass, 12 Mass., 207-210; Eaton 
vs. Walsh, 42 Mo., 275; Harmer vs. Steele, 4 Exch., 1. 


Suerwoop, Judge, delivered the opinion of the court. 


Nancy Hogg died in 1867, leaving a will, in which she 
appointed as her sole executor James Hall, who duly quali- 
fied in that capacity, giving as his sureties the defendants, 
Frazer and Hodgen. Hall made one annual settlement. 
The bulk of the estate consisted, as shown by the inventory 
and the settlement made, of indebtedness due from the exec- 
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utor to the testatrix. In 1870 Hall left the State, and hj, 
letters being revoked, McCarty became administrator g, 
bonis non with the will annexed, and therefore instituted 
the present proceedings under the provisions of section 67, 
p. 81, Wagn. Stat., against the defendants by motion. This 
procedure was snecesefal, alike in the probate and cireuit 
courts. Our statute (Wagn. Stat., §32, p. 87), changing the 
rale which prevailed at common we, has provided ; “If any 
person appoint his debtor executor of his will, such appoint. 
ment shall not discharge the debt, but it shall be assets in 
his hands ;” and it has been strennously insisted here that be. 
cause of this provision ‘the amounts due by such debtor, ex. 
ecutor, * * * * must be considered and treated as so much 
cash or money actually on hand,’ or else that the concluding 
words of the section referred to in relation to assets will be 
meaningless.” We are unable to take this view of the mat- 
ter. That portion of the section in question is in perfect com \ 
formity with Wagn. Stat., section 2, p. 84, requiring the ex. 
ecutor to make an inventory embracing, among other things, 
“the debts due to or to become due to the deceased, the 
names of debtors ;” and in keeping also with the section 
next thereafter, commanding an affidavit to be made in veri- 
fication of the inventory, and specifically stating that the exee- 
utor was “ not indebted, or bound in any contract to the de 
ceased, at the time of his death, except as stated in the in- 
ventory.” The manifest object of these statutory provisions 
is to reduce to the same plane all debts due the estate, 
whether owing by the executor or any other debtor. For 
this reason, doubtless, the debts of the executor are called 
assets, and in order to preserve a lasting memorial thereof 
they are required to be inventoried just in precisely the same 
manner as, and simultaneously with, debts due from other 
sources. This obvious parallelism between the debt of the 
executor and of third persons is of easy observance in other 
portions of the statute. Thus it is elsewhere provided, 
(Wagon. Stat., $18. p. 110.) that “at his final settlement the 
court shall give credit to the exeeutor * * * for all the 
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debts which have been charged in the inventory as due to the 
estate, if the court be satisfied that * * * * the debtor was 
insolvent.” That the debt of the executor is one of those 
“charged in the inventory” sections 2and 3 supra demon- 
strate ; that no distinction is made as to any debts the inven- 
tory contains is equally demonstrated by the sections just 
cited in relation to final settlements. The expression “all 
the debts,” as contained in that section, is evidently the indi- 
ator of a legal integer, having for its component parts the 
aggregated indebtedness “charged in the inventory as due to 
the estate.” To hold otherwise would be to say, in contra- 
vention of a well-known maxim, that a part was equal to the 
whole, or that the whole was less than the sum of all its parts. 
Various instances have been called to our attention as show- 
ing that the term “assets,” when used in other portions of 
the law, respecting the administration of estates, is synony- 
mous with the word money; as for example, that the pro- 
ceeds of the sale of property bound by an execution or at- 
tachment shall be applied to the payment of such execution 
or attachment, and the residue, if any, shall be “assets” to be 
administered according to law (Wagn. Stat., section 61, p. 
91,); and the evident inference intended to be drawn from 
this is that, as money is assets within the meaning of one 
section, therefore assets means money within the meaning of 
another. There is no warrant for such conclusion. Even had 
the legislature, in express terms, provided that debts due to 
the testator by the executor should be money in his hands, the 
deduction desired by plaintiff's counsel would not follow, 
whereby worthless assets are transmitted into cash, unless, in- 
deed, the creative faculty can be accorded to our law-makers 
or the touch of Midas to their enactments. 

The construction here given to the statute under considera- 
tion, as enunciated in the foregoing observations, is uniform 
with the construction which it is believed it has received in pro- 
bate practice from the passage of the original act of 1825 
down to the present time. Any other construction than this 
would make the sureties of an executor not ouly guarantors 
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of his official integrity and competency, but guarantors alo, 
so far as concerns the estate on which he administers, of hig 
individual solvency, thus positively enriching an estate jp 
direct proportion to the debts due to it by an insolvent exeey. 
tor. The statute never intended and cannot be tortured in. 
toany such result; never intended either that the liabilities 
of the sureties should be increased, or that the creditors or 
distributees should be placed in better pecuniary plight in 
consequence of an insolvent executor administering. The 
risks attendant on suretyship in connection with official bonds 
are already sufficiently great without environing it with new 
perils, or confronting those who reluctantly assent to its re. 
sponsibilities with hitherto unsuspected dangers. But we 
are referred to the case of Eaton, the administrator, ete. vs, 
Walsh, 42 Mo. 272, as establishing the correctness of the po- 
sition assumed by plaintiffs counsel in regard to the topic un- 
der discussion. A careful examination of that case, how- 
ever, will conclusively show that the position taken finds no 
support there, and for the obvious reason that that opin- 
ion of the court is based on the facts ascertained by the judg. 


ment rendered, viz; “that the administrator had the amount | 


of money in his hands for which the judgment went,” and 
the opinion states, that no instructions were asked or given, 
and no question of law raised at the trial, and, therefore, that 
every presumption should attend the judgment. 

In respect to the order of distribution, we do not conceive 
it to have been admissible, on the ground that whatever may 
be its effect and validity as between the distributees and 
the sureties in case of suit brought against the latter by the 
former, on which point it is not necessary to pass the order, 
so far as concerns the present procedure, must be regarded as 
res inter alios, and improperly admitted. The conclusion, 
at which we have arrived from the premises, is that the evi- 
dence offered to show the insolvency of the executor was 
competent, and owing to its rejection, and the admission of 
the order of distribution, the judgment should be reversed, 
and the canse remanded. | 
Judge Vories absent ; the other judges concur. 
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C. e¢ al., Plaintiffs in Error, vs. 
L. Hoxttocuer, ef al., Defendants in Error. 


1. Marital conveyances— Undue influence, what not—Where property is ac- 
cumulated in a great degree by the superior intelligence and active energies 
of the wife, and being thereto induced by his confidence in her, the husband 
makes to her a deed of his property, and it appears that the wife’s influence, 
although great, was salutary and wholesome, and not exerted for fraudu- 
lent or selfish considerations, the deed will not be set aside on the ground of 
“yndue influence,” such as the law forbids, And it is immaterial as touching 
the legal rights of the parties in such case, that the confidence of the husband 
may have been misplaced. 

9. Deeds—Consideration clause—Parol evidence varying and contradicting, when 
.—The consideration clause in a deed is always open to explanation or 
contradiction ; certainly so, except as between the parties or their privies, 
where plaintiff seeks to set aside his own deed for lack of a consideration 
therein expressed to have been paid; and so bases his action on his own 
fraud ; and subject to the exception, that the consideration clause, for the pur- 
pose of giving effect to the operative words of a deed, may be regurded as 
conclusive. 


8. Conveyance— Consideration expressed in deed—Impeachment of.—Where suit 
is brought by the maker to set aside a deed on the ground that no considera- 
tion whatever passed, and that the same was obtained by fraud and undue in- 
fluence, plaintiff cannot insist, that the consideration, expressed in the deed, 
was unconscionable, and cannot be attacked by parol evidence. 


Error to St. Louis Circuit Court. 


P. E. Bland & A. McEthinney, for Appellants, cited 
Willan vs. Willan, 2 Dow., 282; Clarkson vs. Hanway, 2 P. 
Wm., 203; Watt vs. Grove, 2 Sch. & Lef., 501; Peacock vs. 
Monk, 1 Ves. Sen., 127; Id.,3 Starkie, 1004; Belden vs. Sey- 
more, 8 Conn., 314; Washb. Real Prop., 328-9 ; KerrFrands 
& Mist., 191; Schunerhorn vs. Vanderheyden, 
Howes vs. Barker, 3 Johns., 508 ; Mangley vs. Hauer, 7 Jolins., 
$41; Betts vs. Union Bank of Maryland, 1 Har. & Gil., 200; 
1 Phil. Con., 426; Hildreth vs. Lands, 2 John. Ch., 35; Hen- 
ders’ Lessee vs. Longworth, 11 Whieat., 214; Freland vs. Kid- 
ridge, 19 Mo., 325; Cadwalader vs. West, 48 Mo.,493; Kerr 
Frands & Mist., 193; Dent vs. Beanmont, 4 Milne & Cr., 277; 
Peel vs. , 16 Ves. Jr., 157; Proctor vs. Robinson, 35 Beav., 
29; Coulson vs. Allison, 2 De G. F. & J., 525; Price vs. 
Price, 1 De G. M. & G., 308. 
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H. D. Laughlin, for Respondents, cited Rackhill yg, 

Spraggs, 9 Ind., 830; Meeker vs. Meeker, 16 Conn., 383. 

Jones vs. Jones, 12 Ind., 386; Fontaine vs. Bank, 57 Mo. 

552; Wheler vs. Billings, 38 N. Y., 263; McCrea y, Pur 
mont, 16 Wend., 460. 


Napron, Judge, delivered the opinion of the court. 


This action was brought by the adult children of Michael 
and Mary Hollocher against the minor brothers and sisters 
of the plaintiffs, and the mother of them all, and her tru 
Ch. F. Blatteau, to have certain deeds made by the father, 
Michael, and his wite Mary, to one of the plaintiffs, and by said 
plaintiff to Blatteau, for the sole use and benefit of Mary, the 
mother of all the plaintiffs and defendants, except said trus 
tee, set aside and declared void. 

The allegations in the petition are, that Michael Hollocher, 
who was dead before this suit was brought, was addicted to 
the use of ardent spirits to such extent as to render him in- 
firm and weak of mind, and unfit to manage his own affairs, 
because of habitual inebriation; that his wife, the said defend. 
ant Mary exercised great influence and control over him, and 
fraudulentiy contrived to secure all the real estate of said 
Michael, and also the personal estate, to her own separate 
and sole use, and, to effect this, persuaded the said Michael to 
execute a certain deed bearing date the 17th of October, 1863, 
conveying all the real and personal estate of said Michael to 
their son, Joseph Hollocher. 

The plaintiffs aver that the consideration expressed in said 
deed was purely nominal and fictitions, and grossly inade- 
quate; that the grantee, Joseph, was absent from the State 
at the time, and knew nothing of the execution of said deed, 
and paid no consideration for the same; that at the requeat 
of the grantors, the said grantee, Joseph, came back to this 
State and undertook the management of his father’s business, 
and, being ignorant of the fraudulent designs of his mother, 
accepted and held under said deed, and held the property for 
the benefit of the family, and to save the property from the 
mismanagement of his father ; that his mother requested him 
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to convey this property to Blatteau in trust for her sole and 
rate use, claiming that the same was to be for the benefit 
of all the family, and ultimately to go to all the children. 
This representation is alleged to have been false and fraud- 
nent, and contrived for the purpose of securing the whole 
property to herself: It was averred that said Joseph, the 
Jaintiff, confiding in these representations, conveyed the 
perty to the trustee. Blatteau, for the sole and separate 
use of the defendant, Mary. The consideration named in all 
the deeds is averred to-have been nominal, and the deeds are 
asked to be set aside on the ground of fraud and undue in- 
fluence of Mary upon her husband, Michael. 

The answers, both of the trustee, Blattean, and the defend- 
ant, Mary, etc., were denials of every allegation in the peti- 
tion. The case was referred, and the referee took all the tes- 
timony in the case, which is voluminous, and recommended 
the dismissal of the petition. This report was confirmed, ex- 
ceptions taken, and an appeal granted. 

The evidence clearly established the following facts: 

Michael Hollocher and his wife had by their joint labor, 
in the course of 25 years, accumulated a property estimated 
at about $20,000 in value. This was done in various pursuits, 
first, by the profits of a dairy farm in the vicinity of this 
city, next, by a grocery story on the Gravois road, and lastly, 
by a large brewery in Manchester. In all these employments 
Mrs. Hollocher was not merely assisting, as is most usual in 
this country, by the faithful discharge of those domestic duties 
which naturally devolve on a wife. but was an active partici- 
pant in all the labors of the dairy, the grocery and the 
brewery. 

Previous to 1860, Michael Hollocher seems to have been 
rather an intemperate man, but not so much so as to excite 
particular observation ; but after that date, and especially after 
his removal to Manchester, he became an habitual drunkard. 
There were intervals, of course, during which he was entirely 
competent to transact business, and there were also protracted 
fits of intoxication, in which he was subject to imposition. 
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From the first period of the married life of these people, of 
which the record gives any information, the husband hag 
great confidence in his wife’s judgment, and scarcely made 
any movement without consulting her. She seems to have 
been the active and ruling partner, but their relations were 
always harmonious, and the deference of the husband wag 
based on a consciousness of her superior discretion. 

In 1863, Michael Hollocher consulted his wife as to the 
policy of transferring his estate to her. He had made some 
trades in his “ sprees,” as he called them, which subsequent 
reflection satisfied him were injudicious. The husband then - 
went to St. Louis to see Mr. Blatteau, a friend and an ag. 
quaintance, and informed him of his wish to transfer all his 
estate to his wife. 

It is not clear, in the recollection of Mr. Blatteau, whether 
Mrs. Hollocher aceompanied her husband in this visit; 
Michael Hollocher was, however, then sober. Mr. Blatteau told 
him that the law did not allow such conveyances from a hne- 
band to his wife, and that he had better convey to some third 
person, and then have a conveyance from such third person 
to his wife, or to a trustee, for her use. After consultation 
with his wife, it was agreed that their son Joseph should be 
selected as the grantee, and ultimately Mr. Blatteau was re- 
quested to have a conveyance drawn up to this son Joseph, 
who was then about 21 years old. The deed was accordingly 
prepared, conveying all the property of Hollocher and his 
wife to their oldest son, Joseph, who was not in the county 
at that time. Mr. Blatteau states, that at the execution of 
the deed, Michael Hollocher was sober. 

Joseph was then sent for, and he came over from Illinois 
" and took possession under this deed. He married shortly 
afterwards and brought his wife to his father’s house, but the 
father became dissatisfied with the condition of affairs, and 
requested his wife to get the other deed, which would plaee 
the property entirely under her control. Joseph, the son, 
and grantee in the deed, consented to this, and then executed 
the two deeds to Blatteau, conveying the entire property to 
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this trustee for the sole and separate use of hismother. These 
deeds were executed in a few months after the first deed. 

There was no money paid for the first deed, and none for 
the second and third, except that, before the son would exe- 
cute these last deeds, his mother paid to him $2,000, partly 
to pay off mortgages, and partly for services he had rendered 
after his removal to Manchester. The first deed to Joseph 
Hollocher was executed in October, 1863, and the deeds from 
Joseph to the trustee were executed in May, 1864. The last 
two deeds conveyed the property to Biatteau as trustee for 
the sole and separate use of Mary Hollocher, the wife of 
Michael. 

Michael Hollocher lived to 1872, and shortly after his death, 
in the early part of that year, this suit was instituted. 

We shall dismiss the point in regard to fraud and improper 
or undue influence with but few remarks. ; 

There is no evidence of any selfish or fraudulent designs of 
the mother of these plaintiffs, or of any undue influence be- 
ing exercised by her. That she had always a great influence 
over her husband is apparent, but that this influence was ever 
exerted, except for his benefit, and the benefit of their child- 
ren, does not appear. On the contrary, it clearly appears that 
this influence was a salutary and wholesome one, and was in- 
duced by no fraudulent or selfish purposes. The property of 
the husband seems to have been acquired mainly by the su- 
perior intelligence and active energies of the wife; and this 
seems to have been fully appreciated by the husband, who, 
conscious of his weakness, was anxious to place it in such 
a condition that his follies should not deprive her and their 
children of the benefits of this estate. 

There is no question in regard to creditors. And it seems 
clear that it was the design of the husband to invest this prop- 
erty in his wife, or, as he expressed it, “to sign it over to his 
wife.” He had the utmost confidence in her, and their mari- 
tal relations were never disturbed, notwithstanding his in- 
' temperate habits. He did not doubt that she would carefully 
guard the interests of their children. He reposed entire con- 
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fidence in her discretion. Whether it would be a wise 
or unwise confidence, is not a matter for our considera. 
tion. That he wished his wife to have the sole man 

ment of his estate, is clearly proved, and that he had sufi. 
cient confidence in her to assume that such power would 
not be exercised prejudicially to the large family of children 
they had, is equaily clear. The deeds in question were there. 
fore made in conformity to his wishes, and the objection of 
undue influence has no support in the testimony, unless the 
deference of a husband to the superior intellect of the 
wife, and to her superior discretion in affairs that concerned 
both and the children, is to be regarded as undue infinence, 

There might, undoubtedly, be a difference of opinion as 
to the wisdom of such an absolute conveyance of a man’s es- 
tate to his wife; but with that courts have no concern. In 
the present case there is nothing to show that the confidence 
of the husband in his wife was misplaced; but if there had 
been, the result could not be changed. Michael Hollocher 
had an undoubted right to do with his property as he pleased, 
provided he was of sound mind at the time, and not under 
such influences as the law forbids. . 

_ So far the case seems clear of all difficulty on the evidence 

submitted on both sides of this family controversy. Two 
points are, however, made by the counsel in this court, which — 
we will proceed to notice. 

The first position for the complainants is, that the consid- 
eration of $4,000, expressed in the deed to Joseph, was an 
inadequate one, and so grossly inadequate as to shock the 
conscience and justify a court of equity in concluding the 
deed to have been fraudulent. and an imposition upon the 
grantor. This position is a strange one, seeing that in fact, 
upon the evidence introduced by plaintiffs, no consideration 
at all, of any pecuniary value, was paid, and that the plain- 
tiffs’ evidence was introduced to establish this fact, and, be- 
yond doubt, did establish it. Why then refer to the equity 
rules about inadequacy of consideration, when it is plain that ~ 
there was none, either valuable or good, passing from the 
grantee to the grautors of the first deed. 
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But this position is merely preparatory to the second, which 
js, that the consideration clause in a deed cannot be explained 
py parol evidence. And upon this point various authorities 
are referred to, both English and American. It is especially 
insisted, that upon the precedents, in either country, the 
character of the consideration expressed in the deed cannot 
be varied, and, as a monied consideration was expressed in the 
deed from Michael and his wife to their son Joseph, the real 
object of the conveyance could not be explained. 

This point might be considered as settled by the recent de- 
cisions of this court in Fontaine vs. Boatmen’s Sav. Inst. (57 
Mo., 561), where the precise question arose. In that case a 
nominal consideration of $2,000 was stated in the deed to 
Fontaine, but the proof showed that Fontaine was a mere 
conduit to pass the title to a third person for the use of the 
grantor’s wife, and, of course, paid nothing for the deed. 
This evidence was admitted, and the court observed in the 
opinion delivered, that “the consideration clause in a deed 
has only the force and character of a receipt, and is always 
open to explanation and contradiction.” 

In Henderson vs. Henderson’s Ex’rs (13 Mo. 151), it was 
observed, ‘ how far the ordinary clause in a deed, acknowledg- 
ing the receipt of the purchase money, onght to preclude all 
parol evidence to show the real consideration, either as to 
amount or character, is a question upon which the decisions 
have not been uniform. Where the action is such that the 
amount of the purchase money paid becomes material, and 
the deed is not otherwise called in question, a majority of 
the American cases will be found in favor of the admissibility 
of such evidence. Such proof has usually been allowed in 
actions for the purchase money, thongh in the courts of North 
Carolina a different practice has been rigidly adhered to. 
The purpose, really aimed at by the testimony in this case. 
was to show a resulting trust in the grantor, and thereby de- 
feat the action entirely. This is a privilege, which strangers, 
whose interests are affected by the deed, are allowed, but be- 
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tween parties and privies such testimony is inadmissible, Py, 
ties and privies are not allowed to allege their own fraud gg 
a ground for varying or avoiding a deed.” 


The cases of Dickson vs. Anderson & Thompson, (9 Mo, 
156), and Rabsuhl vs. Lack (85 Mo., 316), maintain the same 
position. 

This subject was elaborately considered by Judge Cowap 
in McCrea vs. Purmont (16 Wend., 465). He shows from an 
examination of the English and American cases, that the 
tendency of the latter was to admit parol explanations of the 
consideration clause in a deed. His observation was, that, 
“looking at the strong and overwhelming balance of authority, 
as collectable from the decisions of the American courts, the 
clause in question, even as between the immediate parties, 
comes down to the rank of prima facie evidence, except for 
the purpose of giving effect to the operative words of the con- 
veyance. To that end, and that alone, is it conclusive.” 

How then can Joseph Hollocher, the grantee in the deed 
from his father and mother, undertake to set aside the deed, 
on the sole ground that he paid no consideration in money for 
it, thongh the deed so declared? He was a party to it, and 
if there was fraud in it, he was a participant in the frand, 
and, by accepting it, is estopped from asserting the frand. 
But this inquiry only leads us back to the question of fraud- 
ulent influence, of which there is no evidence. The deed to 
Joseph was made in accordance with the advice of Blattean, 
with a view to invest the title in the mother of Joseph and 
wife of the grantor. We are unable to see, therefore, how 
the second position assumed in the argument here could avail 
the plaintiffs, if conceded to be Jaw. It would simply pre 
clude the plaintiffs from evidence tending to impair the valid- 
ity of the conveyance to Joseph. But the object of the plain- 
tiffs is to impeach and destroy the validity of the convey- 
ance, upon the validity of which the subsequent conveyances 
of Joseph to his mother’s trustee were based, and the exclu- 
sion of all testimony relating to the real character of the 
transaction would then bring us back to the first point, that 
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the consideration expressed in the deed was inadequate, and 
therefore evidence of fraud or imposition. But the evidence 
was counteracted by the evidence of plaintiffs, that no con- 
sideration was in fact paid. and which evidence was in sup- 

rt of the allegations in the petition, and the only ground, 
upon which the deeds are sought to be avoided, are.fraud and 
undue influence of the wife. To rely upon the inadequacy 
of consideration, as expressed in the deed, is therefore, to go 
back upon the allegations of the petition, which distinctly 
aver that no consideration whatever was paid, and which 
seek to set aside the deeds solely upon the ground of fraud 
and undue influence. 

The judgment of the cirenit court is affirmed. The other 
judges concur, except Judges Vories and Hough, who are 


absent. 


on 


W. Tuomas al., Appellants, vs. Saran E. Stump, ef 
al., Respondents. 


1. Will—Undue influence—Mental capacity.—In suit to setaside a will on the 
ground of mental incapacity, undue influence, ete. Held, 1st, that the fact 
that at the date of testator’s marriage, he was sixty-eight and his wife but 
eighteen years of age was not per se proof of his insanity or inbecility ; 2nd, 
that evidence touching the wife’s reputation for chastity was inadmissible; 
$rd, that a sore leg was not such an infirmity, as would disqualify him from 
making his will; 4th, that inequality in the distribution of the estate might 
be a circumstance going to show undue influence, but nothing more; 5th, 
that the statement of the testator, that the will was written for him by a law- 
yer, was asufficient assertion that he understood its contents. 


Appeal from St. Louis Circuit Court. 
T. G. C. Davis, with McElhinney & Musser, for appellants, 
cited Redf. Wills, p. 228; Hess’ Appeal, 43 Penn. St., 73; 


Harrison vs. Rowan, 3 Wash. Ct. Ct., 585 ; Harvey vs. Sullens, 
46 Mo., 147; Harrel vs. Harrel, 1 DuVall [Ky.,] 203. 


D. T. Jewett, for Respondents, cited Harvey vs. Heirs of 
Sullens, 56 Mo., 372. 
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Naprton, Judge, delivered the opinion of the court. 


This is a snit, under our statute, brought by the heirs of , 
deceased daughter of John Stump by his first wife, againg 
an infant daughter of said Stump by his second wife, to haye 
the will of said Stump, which had been previously admitted 
to probate, set aside and declared null. The son by the firg 
wife, David M. Stump, was also made a party defendant, but 
as he was acting as guardian of the infant defendant, and 
was interested in having the will set aside, a guardian ad litem 
of the infant daughter was appointed. The suit was ingtj. 
tuted upwards of four years after the will had been admitted 
to probate. The grounds upon which the probate of the wil 
is contested are, that the deceased was very old and infirm 
in body and mind, and, by misrepresentations and undue in. 
fluence, and threats of his wife, was induced to make the will, 
The testator died about two years after the execution of the 
will, and his wife died a few weeks after the testator, leaving 
this defendant, the daughter, an infant eight or nine years 
old. 

After a trial of several days, in which as the record abun. 
dantly shows the greatest latitude was given the contestants, 
much of the evidence being incompetent and still more to- 
tally irrelevant, and after instructions exceedingly favorable 
to the contestants, the jury found a verdict establishing the 
will. 

The formal execution of the will is not disputed. The 
testator called on four of his neighbors to meet him at his 
house, produced the paper in question to them, said it was 
his will, and had been drawn up for him by a lawyer in St. 
Louis, signed it in the presence of these neighbors, and re- 
quested their attestation as witnesses. Three of them did 
so attest it in his presence and by his directions. The testator 
was then about seventy-five years old, and lived two years 
thereafter. He was apparently sound in body and mind, u- 
less his age is to be regarded as establishing the contrary. 
The only neighbor called on and present who did not attest 
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the will was named in it as executor—and he was a son of one 
of the attesting witnesses. 

These witnesses all concur that David Stump was a rather 
pale old man; that he had a farm of three or four hundred 
geres; had been engaged in buying and feeding stock ; that 
he was illiterate but managed his affairs with prudence and 
success, and at the time of executing his will was in good 
health and to all appearances as sound in mind, as well as 
body, as he ever had been. 

To overthrow this prima facte case, the contestants relied 
on certain facts, some of which they proved and offered evi- 
dence to prove the others ; first, that David Stump, at the time 
of his marriage with the mother of defendant, was sixty-eight 
years old, and his wife only eighteen ; second, that previous to 
hismarriage there were rumors or reports, in the neighborhood 
of his wife’s residence, prejudicial to her chastity ; third, that 
at the time of his marriage and up to the date of his will he 
was infirm in body, and that his wife exercised an undue in- 
flaence over him; fourth, that he had previous to this last 
will made two other wills; fifth, that he did not make an 
equal distribution of his estate between all his children. 

The first point was clearly established, but that such a 
marriage is to be regarded as per se proof of insanity or im- 
becility, we are not prepared to admit. The evidence on the 
second point was clearly inadmissible (Rogers & Gillis vs. 
Troost’s Adm’r, 51 Mo., 470), but it was admitted, and very 
properly disregarded by the jury. 

In regard to the infirmities of the testator, physical or men- 
tal, the contestants failed to establish any such infirmities. 
There was some evidence that he had a sore leg, but 
that fact, if it was a fact, would hardly disqualify him from 
makiug a will. 

As to the exercise of any influence by his wife in the making 
of his will, there was a total failure of evidence, unless we 
are to regard the testimony of some of his negro servants, 
who stated some altercations between the testator and his 
wife (which would have no tendency to establish any undue 
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influence), and the statement of one woman, that the old 
man at one time complained to her, that his wife would not 
let him give his son David enough to put him on an equal. 
ity with his other children. 

There was evidence to show the exeention of other wills 
jn 1860; but strange to say, the contents of the first will diq 
not materially differ from the one proved. The same inegnal- 
ity, complained of in the last, was in the first. The only 
change was in omitting a clause which devised to two of 
his slaves their freedom and forty acres of land each. It jg 
not singular, that in the will of 1867 this clause was omitted, 
nor is it singular, that these devisees are witnesses to impeach 
the last will. 

As to the inequality in the will contested between the 
children of the testator, we presume that, as long as people 
are allowed by law to make wills, this inequality does notan- 
nul them. It may be a circumstance going to show some 
improper influence, but nothing more. 

The only point of law, raised in this case, is the refusal of the 
court to give the first instruction asked by the contestants. 
That instruction is as follows: 

“Unless you are satisfied from the evidence before you, that 
John Stump either read or so knew the contents of the paper 
propounded as his will, or that it was read to him by some 
one who read it correctly, and he so knew and understood the 
contents of the said paper, when he executed it, the same 
is not his will.” 

This instruction is somewhat obseurely expressed, but it 
seems to design to assert the proposition, that when a man 
executes a will, he must either read it, or have it read to him, 
at the time of its execution. This proposition would apply 
to deeds and notes and all other instruments of writing, and 
it would hardly be seriously contended, that a party suing on 
a note must prove that the defendant read it before signing 
it. 

The proof in this case was that the testator, when producing 
the paper, which he said was his will, stated that it was writ 
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ten by a lawyer of St. Louis. No lawyer, or scrivener, could 
write a will for a man except under his dictation. The state- 
meuts of the testator, that the paper produced was written 
for him by a lawyer, was an assertion that he perfectly un- 
derstood its contents. 

There was no basis therefore for such an instruction on the 
evidence, even had it been abstractly the law. 

It is unnecessary to recite the instructions in this case, 
since it is conceded that they were right with the excep- 
tion above noted. The court went very far in giving instruc- 
tions for the contestants, and specifically called the attention 
of the jury to all the points in the evidence in their favor. 
But the jury found against the contestants, and we do not see | 
how they could have found otherwise, unless it be the law in 
this state, that a man of sixty-eight caunot marry a woman of 
eighteen, or that a man of seventy-five cannot make a will. 
These are really the only two facts established. 

Judgment affirmed. The other judges concur, except 
Judge Vories, who is absent. 


Norra Sr. Louis Curistran Respondent, vs. Ropertr 
McGowan, eé al.. Interpleaders, Appellants. 


1. Corporations, religious—Christian Church—Incorporation—Majority vote— 
Contest for assets—Fund on deposit, suit for, how brought— Power of corpora- 
tion to hold property, ete—According to the rulés of the “Christian” Church, 
a majority of those voting at any regular meeting of any church organization 
governed in secular affairs; and such a majority voted in favor of the incor- 
poration of one of them, but a minority refused to co-operate in its action. 
The petition for incorporation was accompanied by a list of the members, as 
furnished by the clerk from the church rolls. Shortly after the incorporation 
the former treasurer delivered to the new treasurer all the books, papers. re- 
cords and assets previously held by him, among which was a certificate of 
deposit of the old church fund, which bad been placed by him in bank. It 
appeared that after the incorporation the church continued to worship in the 

same building, and under the same pastor as before, and was recognized as 

the same body, and that the minority seceded from it. In suit by the incor- 
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porated church against the bank for the fund on deposit, the ex-treasurer 
and minority interpleaded for it, claiming to be the original church, ang as 
such entitled to all its assets. It was held, Ist, that the action of the me. 
jority was binding on the whole body of church members, and that the incor. 
poration, conformably thereto, operated as a transfer of the rights and inter. 
ests of the individual members of the corporation so created; 2nd, that pre. 
sumptively the list furnished by the church showed its membership ; 34, that 
it was unnecessary for the incorporation, that all the members should sign the 
petition ; but that only those—not less than three in number—applying were 
required to do so, and that the provision of the statute (Wagn. Stat. 1872, p, 
839, 3 2) was for the purpose merely of ascertaining who composed the cop. 
poration; 4th, that the action of the ex-treasurer in turning over the records, 
papers, etc., was an express admission that the fund belonged to the church 
in its corporate capacity ; 5th, that the suit was properly brought in the name 
of the corporation, instead of that of the trustees ; 6th, that a claim of the 
minority, that under the constitution the plaintiff could not hold the property, 
could not be collaterally considered in such a proceeding ; 7th, that under 
the facts of the case plaintiff was entitled to the fund. 


Appeal from St. Louis Circuit Court. 
Ellis & Sullivan, for Appellants. 


I. By legislative interpretation, Wagn. Stat., 340, § 5, art. 
VIII, is the only provision under which churches may be in- 
corporated. (Const. Mo., 1820, art. 13, § 5; Const. Mo. 1865, 
art. 1.§ 12; Wagn. Stat., 339-40, ch. 37.) 

Il. Under this section it is necessary first (1) for all the 
persons, making application for incorporation, to sign a pe 
tition asking for incorporation ; and, second (2), to present 
the same, together with a copy of their constitution or articles 
of association, to the cireuit court of the proper county, 
(Wagn. Stat., 340, § 5:) 

1. It is necessary that all making the application for incor 
poration should sign the petition. (Ruggles vs. Collier, 48 
Mo., 353; Western Boatmen’s Ben. Ass’n vs. Kribben, 48 
Mo., 37; Johnson vs. Hudson R. R. Co., 49 N. Y., 455; 
People vs. Schoonmaker, 63 Barb. [N. Y.] 49; Keyport 
Steamboat Co. vs. Farmers’ Transportation Co., 18 N. J.. 20; 
Commissioners of the Poor vs. Gains, 3 Brev., 396 ; Enckling 
vs. Simmons, 28 Wis., 272; Alexander vs. Worthington, 5 
Md., 485; Demerest vs. Wynkoop, 8 Johns. Ch., 142; Har- 
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rington vs. Smith, 28 Wis. 43; Id. 67; Torrence vs. Me- 
Dougald, 12 Ga., 530 ; Beckford vs. Wade, 17 Ves. Jr., 88 ; Me- 
Clusky vs. Cromwell, 11 N. Y., 593; Collins, Adm’r of Car- 
man vs. Carman’s Ex’r, 5 Md., 508, 588 ; Sedg. Constr. Stat. 

& Const. Law; Harris and Stickle vs. McGregor, 29 Cal., — 
124; Mokelume Hill Canal and Mining Co. ve. Woodbury, 

4 Oal., 424; Tooke vs. Hordeman, tr., 7 Ga., 22; Moran vs. © , 
The Commissioners of Miami County, 2 Black [U. S.], 722; 
Thurston vs. Prentiss, 1 Mann. [Mich.], 193 ; Lechmere Buuk 

vs. Boynton, 11 Cush. [Mass.], 369; Penobscot Boom Cor. 

vs. Lamson, 16 Me., 224; Hughs vs. Parker, 20 N. H., 58; 
King vs. Armory, 1 Term. Rep., 575.) 

III. The record shows that the respondent must fail in this 
action, first (1), because it does not appear that it ever be- 
came entitled to the property of the old church, and second 
(2), because it is incompetent to the institution of this action, 

1. Not entitled, because— 

(a.) The old church did not become incorporated at all 
(cases cited supra), aud therefore, the incorporators of re- 
spondent lost their interest in the money in question, by vir- 
tue of their incorporation into a distinct church. (Stebbins 
vs. Jennings, 10 Pick., 172; Happy vse. Morton, 33 IIl., 398 ; 
Hadden vs. Chorn, 8 B. M., 77; Baker vs. Fales, 16 Mass., 
487; Gibson vs. Armstrong, 7 B. M., 481-489.) “The with- 
drawal of one part of a congregation, and uniting with an- 
other church, is a relinquishment of all rights in the church 
abandoned.” (Bouldin vs. Alexander, 15 Wall., 131; Wat- 
son vs. Jones, 13 Wall., 679.) 

But if the old church was incorporated, then because, 

(b.) The money in question was vested in trustees for the 
benefit of the non-incorporated association, and has never 
been conveyed torespondent. (Methodist Society of George- 
town vs. Bennett, 39 Conn., 293; Perry Trusts, § 328; Shan- 
non vs. Frost, 3 B. M., 253; Gibson vs. Armstrong, 7 B. 

M., 481; Godfrey vs. Walker, 42 Ga., 562; Presbyterian 
Church vs. Picket, Wright, 57; Happy vs. Morton, 33 Il}. 
supra, p. 413; Watson vs. Garvin, 54 Mo., 354, 355, 356.) 
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(e.) Because the respondent is incapacitated from receiving 
or holding personal property at all. (Const. Mo., art. 1,8 
12; Moran vs. Com. Miami Co., 2 Black U. S., 722; North 
River Ins. Co. vs. Lawrence, 3 Wend., 482; Han. & St. Jo, 
R. R. vs. Marion County, 36 Mo., 294; The People of the 
State of New York ex rel. The Attorney General vs. The 
Utica Ins. Co., 15 Johns., 357; Penn. R. R. Co. vs. Canal’ 
Com’rs, 21 Penn. St., 9; Bigelow vs. West Wis. R. R. Co, 
27 Wis., 478 ; Cooley’s Const. Lim., 185, 186, and cases cited; 
Johnson vs. Hudson R. R. Co., 49 N. Y., 4555; People vs, 
Schoonmaker, 63 Barb. [N. Y.], 49.) But even if capaci- 
tated to hold personal property for certain purposes, there is 
neither allegation nor proof to bring the money in question 
within the exception. 

2. Incompetent, becanse— 

If authority is given to respondent by the act to sue and 
be sued, it is subject to the qualification that it is in relation 
to the sole and only legitimate purpose of its organization, 
(The Ancient City Sportsman’s Club, &. vs. Miller, 7 Lans, 
[N. Y.], 412; Scott’s Charitable Soc. vs. Shaw, Adm’r, 8 
Mass., 532.) 


John P. Hudgens, for Respondent. 


I. It being the admitted rule of government that the will 
of the majority present and voting, at any regular meeting, 
governed and controlled the society, the incorporation of the 
society in accordance with this rule operated as a transfer 
of the rights and interests of the individual members in the 
property of the corporation. (Happy vs. Morton, 33 IIl., 398; 
Baptist Church vs. Witheréll, 3 Paige Ch., 296 ; 42 Penn. 8t., 
503, 506; 33 Conn., 396.) 

II. The incorporation act requires only three members to 
sign the petition for incorporation, and present their consti- 
tution with a list of all the members to the circuit court, and 
then the incorporation embraces the whole Jist of members 
filed as associates with the petitioners in the corporation. 
(Wagn. Stat., 339, §§ 2, 3, 5.) 


282 

| 

| 

| 
4 


JANUARY TERM, 1876. 


North St. Louis Christian Church v. McGowan, et al. 


III. The objection to the want of capacity in plaintiff to 
gue under the State or church constitution, if an objection at 
all, cannot be made inthis court. Unless raised by demurrer 
or answer in the court below, it is waived under the statute. 
(Wagn. Stat., 1014-15, $§ 6, 10; Kerr vs. Bell, 44 Mo., 120; 
Beal, Adm’r vs. Morgner, 46 Mo., 48; Reugger vs. Linden- 
berger, 53 Mo., 364.) 


Waener, Judge, delivered the opinion of the court. 


This was originally a suit by the plaintiff, as an incorpo- 
rated church, against the Boatmen’s Saving Institution, to 
recover the sum of $3,742.70, deposited by Robert McGowan 
on the 14th of January, 1873, while he was treasnrer of the 
_ church, prior to its incorporation on the 29th day of Janu- 
ary, 1873. 

A brief summary of the pleadings will show the grounds 
on which the parties place their respective claims. 

In the petition it is stated, that the plaintiff was organized 
as achurch in 1863, and was known as the “North St. Lonis 
Christian Church ;” that it had met regularly every Sunday 
for worship, at its building, corner of Eighth and Mound 
streets, in the city of St. Louis, ever since its organization, 
and was governed in all matters by the majority of those 
present and voting at any regular meeting; that on the 26th 
day of January, 1873, at a regular meeting previously called 
to consider the subject of incorporation, a majority voted to 
become incorporated under the general laws of the State, and 
authorized the necessary steps to be taken to procure the in- 
corporation of the church; that, in pursuance of such an- 
thority, a petition for incorporation, with a constitution and 
list of members, was filed in the cirenit court of St. Louis 
county, on the 29th day of January, 1873, and a certificate of 
incorporation was duly issued by the court to the plaintiff, 
incorporating it as the “North St. Lonis Christian Church ;” 
that, prior to the incorporation, Robert McGowan was treas- 
urer of the church, and the money deposited by him in the - 
bank, amounting to the sum of $3,742.70, was the money of 
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the church, which he held as its treasurer at the time of the 
deposit, and was deposited for safe keeping with defendant, 
until demanded by plaintiff; that since the incorporation, 
plaintiff, in its corporate capacity, by its proper officer, de. 
manded the sum for the use and benefit of the church, and 
prayed judgment therefor. 

The answer of the Boatmen’s Saving Institution stated 
that McGowan deposited the money in his own name and ag 
his own money ; that on the 14th day of January, 1873, he 
had the same in the bank to his credit, and that on that day 
he took a certificate of deposit payable to himself, six monthg 
from that day, with interest, and indorsed the same payable 
to himself, “Robert McGowan, John Burns and Wm. DPD, 
Heury, as trustees.” It was then alleged, that it Was in- 
formed that McGowan, Burns and Henry claimed the money 
as trustees for some church other than the plaintiff, and 
asked that the parties claiming the same should be ordered 
to interplead, and that it might be allowed to pay the money 
into court. 

The amended answer in the shape of an interplea, on which 
the cause was tried, was filed in the names of McGowan, 
Henry and others, constituting a minority of the members of 
the church. It denies the allegations in the petition, but, 
in reality, it admits nearly all the material ones. It admits 
the organization of the church in 1863 ; admits that prior to, 
and at the time of the incorporation, all the interpleaders be- 
longed to the same church with the plaintiff; that the will 
of the majority of its members, present and voting at any 
regular meeting of the church, governs and rules in all secular 
matters ; that McGowan was treasurer of the church prior to 
the incorporation, and the money deposited by him was the 
funds of the church; that McGowan delivered the certificate 
of deposit for the money in question to plaintiffs treasurer, 
as the assets when he resigned the office of treasurer, and that 
plaintiff was incorporated at the time stated. 

As new matter constituting a defense, it is averred that, 
as defendants did not sign the petition for incorporation, the 
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incorporation did not include them, and that only such as 
signed the petition were incorporated, leaving those not in- 
corporated the original church, and as such entitled to all the 
assets. 

There was a replication denying that part only were incor- 

rated, and alleging that, by virtue of the admitted fact that 
the vote of the majority governed the whole congregation, 
the incorporation, in pursuance of the vote of the majority, 
was the incorporation of the whole church, which included 


laintiffs as the majority, and the defendants as the minority ; - 


and that plaintiff was the representation of tie whole associa- 
tion that had been incorporated. There was a trial before 
the court, and a judgment for the plaintiff. 

The important question in the case is, to ascertain what 
effect the act of incorporation had on the congregation, and 
whether the interpleaders, who are a minority of the church, 
are bound by it. The record shows, beyond controversy or 
dispute, that the matter of obtaining a certificate of incorpo- 
ration under the statute came up at a regular meeting, and 
was referred to a committee, to inquire about the necessary 
steps to be taken, and alsoto draft a constitution. That com- 
mittee made a report, which was adopted by a majority of 
those present. Itis agreed that, according to the rules gov- 
erning the church, a majority of those present and voting at a 
regular meeting governs, and its action is binding upon the 
whole body. The petition for incorporation was signed by 
eighty-seven members, and was accompanied by a list con- 
taining the names of one hundred and eighty-one members, 
which was alleged to include all the known members belong- 
ing to the association, including the interpleaders here. The 
clerk, who kept the records and minutes of the association, 


testified that the one hundred and eighty-one names consti- - 


tuted the whole membership, so far as he had any knowl- 
edge or could derive any information from the pastor. The 
interpleaders asserted that the whole membership was up- 
wards of two hundred; but there is probably a difficulty in 
all these organizations in ever arriving at the precise or exact 
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number of members at any particular time, as members fre. 
quently leave and move off without any formal dissolution of 
their connection ; but in the absence of anything to the con. 
trary, the names on the church roll, kept by the clerk, wonld 
be the surest, and, indeed, the only reliable criterion to be 
governed by. 

McGowan, who seems to be the leading spirit in this con. 
test, was one of the trustees in the incorporated association, 


-and resigned a number of months after the incorporation wag 


had. Shortly after the action of the court in incorporating 
plaintiff, he delivered to the new treasurer of the body all 
books, papers, records and assets which he had previously 
possessed as treasurer of the ehurch, and among these papers 
was the certificate of deposit, which was expressed in the re- 
ceipt as being payable to the order of Robert McGowan, 
John Burns and William D. Henry, trustees, and being 
amount of building fand on hand, as shown by a ledger re- 
ferred to. This was an express admission that the fund be 


longed to the chureh in its incorporated capacity, and that as 


such it was entitled to receive it. Moreover, it appears that 
since the incorporation the church has continued to worship 
and hold service at its honse, on the corner of Eighth and 
Mound streets, under the same pastor as before ; that it is in 
reality the same chureh, and recognized as the same body, 
and that the interpleaders have abstained from attendanee, 
and are, in fact, seceders from the regular body. 

Such being the facts, the remaining question to be deter- 
mined, is, what effect the incorporation had upon the church 
organization, and who were bound thereby. The second sec- 
tion of the statute in relation to benevolent, religious and 
educational associations (Wagn. Stat., 339), provides, that any 
association of persous, desirous of becoming incorporated un- 
der the provisions of this chapter, shall present to the cirenit 
court of the proper county, or the judge thereof in vacation, 
a copy of their constitution or articles of association, and a 
list of all their members, together with a petition to such 
court or judge thereof for a certificate of incorporation un- 
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der the provisions of this chapter. The act of 1871, which 
now forms the fifth section of this chapter (Wagn. Stat., 1872, 
p. $41), declares that any number of persons, not less than 
three in number, may become an incorporated church, relig- 
jons society or congregation, by complying with the provi- 
sions of this chapter, except that it will be sufficient if the 
petition be signed by all the persons making the application ; 
and when so incorporated, such persons and their associates 
and successors shall be known by the corporate name speci- 
fied in the certificate of incorporation, and shall be entitled 
to all the privileges, aud capable of exercising all the powers 
conferred, or authorized to be conferred, by the constitution 
of this State upon such corporations. 

By the fifth section it will be perceived that any number 
of persons, not less than three, may become an incorporated 
church, and it will be sufficient if the petition is signed by 
‘ all persons making the application. 

The second section, which is to be construed in conjunction 
with the fifth, requires that a list of all the members shall 
be presented at the same time. 

In the present case the application was signed by eighty- 
seven members, and it was accompanied by a list of one hun- 
dred and eighty-one members, which, the church records 
showed, composed the whole membership. It is a misappre- 
hension to suppose that all the members must sign the appli- 
cation, else they would not be incorporated. The statute 
does not require it. It is only necessary that those who ap- 
ply on behalf of the church should sign the petition, and the 
list of all is designed to show who compose the entire corpo- 
ration. The legislature, in enacting this provision, doubtless 
had in view the well known fact that many churches admit- 
ted to their membership infants and minors of tender years, 
and it was not deemed requisite that they should be com- 
pelled to sign the application. Whilst regarded as members, 
it would be a meaningless and useless ceremony to require 
their signatures, 
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’ Hence those, who were competent to act intelligently, were 
considered sufficient, and it was thought to be prudent that 
a list of all the members’ names should be filed in order to 
more readily determine who composed the association. That 
a majority vote, taken according to the rules of the chu 
authorized the incorporation, cannot be disputed, and an or. 
ganization under the statute, by a majority of the society, 
operates as a transfer of the rights and interests of individual 
members to the corporation thus created. We think this 
is conclusive of the whole case. 

It has been contended, that the corporation cannot maintain 
this action in its own name, and that if it is maintainable at 
all, it should have been brought in the name of the trustees, 
But this argument is founded upon an obvious error. Relig. 
ious incorporations are aggregate corporations, and whatever 
property they possess or acquire is vested in the body corpo- 
rate. It is true the officers have it under their control or. 
dominion, but their possession is the possession of the arti- 
ficial person whose agents they are. Although called trus- 
tees, they do not hold the property in trust. Their right to 
intermeddle with or manage the property is an authority, and 
not an estate or title. They have no other or greater posses- 
sion than the directors of a bank in a banking establish- 
ment. The whole title or estate is vested in the incorporated 

| body, and the corporation is the proper party to sue. 


The further point has also been urged, that plaintiff, under 

| the constitution, could not hold this property, but that isa 

| question that we will not discuss in this collateral proceeding. 

We think the case is exceedingly clear, and we do not enter- 

tain the slightest doubt in reference to the correctness of the 

judgment below. We cannot see, upon any view, that the 
defendants have any claim to a finding in their favor. 

The judgment must be affirmed. Judges Napton and 

Sherwood concur; Judges Vories and Hough absent. 


| 
: 
1 
: 
| 


JANUARY TERM, 1876. 


Strong, et al., v. The Phoenix Ins. Co. 


Gzo. P. Srrone Txos. T. Gantr, Appellants, vs. Tae 
Puaentx Insurance Company, Respondent. 


1, Re-insurer bound by judgment against original insurer, when.—Where judg- 

ment is rendered against the original insurer, and he has contested the suit 
‘with the advice or acquiescence, and for the benefit of, the re-insurer, the lat- 
ter will be bound by the judgment, and for the costs and expenses incurred 
in the defense, although not made a party on the record. 

9, Evidence—Record, insertion of, in pleadings—Introduction in evidence—The 
rule is well settled, that where a record is admissible for any purpose, it may 
be inserted in the pleadings, or it may be introduced in evidence with the 
sume effect. 

3. Judgment—Privies not parties, bound by, when.—Where one is bound to pro- 
tect another from liability, he is bound by the result of a litigation to which 
such other is a party; provided, he had notice of the litigation, aud oppor- 
tunity to control and manage it. 

4. Re-insurer liable solely to re-insured.—There is no privity between the one 
originally insured and the re-insurer; and the liability over of the re-insurer 
is solely to the re-insured, 


Appeal from St. Louis Circuit Court. 


Geo. P. Strong, for Appellants: 


L. The defendant had a common interest with the United 
States Insurance Company in the questions involved in the 
suit of Henning & Woodruff vs. The U.S. Ins. Co., and hav- 
ing had notice of the suit, and having participated in the de- 
fense of it, is concluded by the judgment in that case, and in 
this suit the record of the proceedings and judgment may 
not only be pleaded by way of estoppel, but it is conclusive 
(anless impeached for frand and collusion) against the de- 
fendant upon the questions involved, to-wit; 1st, whether 
the U. 8. Ins. Co. had a cargo risk for Henning & Woodruff 
in excess of $60,000, to the extent of $20,000, and 2d, whether 
they had become liable on account of the loss of the goods 
thus insured. 

These questions, having both been decided in the affirm- 
ative, cannot be tried over again in this suit. The defend- 
ants here were in privity with the defendants in that suit, 
and were virtually parties to it. (1 Green]. Ev., 7th ed., §8 
528, 539, 535; Costle vs. Noyes, 4 Kern. [14 N. Y.] 331-32; 

19—voL. 
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Beers vs. Pinney, 12 Wend., 359; Hamilton vs. Cutts, 4 
Mase., 353; 1 Stark. Ev., 6th Am. ed., 220-21; 2 Phil. Ry, 
[Cow. & Hill, notes], pp. 8, 9, notes; 131, n.; Leather ys, 
Poultney, 4 Binn., 352-62; Littleton vs. Richardson, 34 ¥. 
H.. 179, 187; Wells vs. Nicholls, 17 Pick., 543; State to use 
vs. Coste, 36 Mo., 438; 2 Phil. Ev., pp. 10. 12, 18, 27, 34, 
37, 38; Clark vs. Carrington, 7 Cranch., 321 [2 Curtis, 550); 
Kip vs. Bingham, 7 J. R., 173; Bender vs. Fromberger, jy 
note, 4 Dall., 486; Walker vs. Ferrin, 4 Vt., 523-30; N. Y, 
Mar. Ins. Co. vs. Protec. Ins. Co., 1 Sto. C. C. R., 458-60; 
Herman Estop., 44-50, §§ 51-8; Bigelow Estop., 59, 61, 65, 
66; Robbins vs. City of Chicago, 4 Wall., 657-660; Love. 
joy vs. Murray, 3 Wall., 18; Doty vs. Brown, 4 Comst., 78; 
Id., 5 Denio, 517; Tarlton vs. Tarlton, 4 Maule & Sel., 20; 
Howard vs. Mitchell, 14 Mass., 241; Id., 17 Mass., 365; 
Rapelye vs. Prince, 4 Hill., 123.) 

Il. This is a contract of re-insurance; that is, the defend. 
ants have insured the United States Ins. Co. to the extent.of 
$20,000, upon a risk or insurance taken by the United States 
Ins. Co. for Henning & Woodruff. Hence, if the United 
States Ins. Co. was liable, the defendant is also liable. That 
fact having been once found in a judicial investigation, 
of which defendants had notice, has become res adjudi- 
cata, and cannot be re-investigated or disputed by defend- 
ants. (See authorities above cited, especially, State, ete. vs. 
Coste, 36 Mo., 488; Id., 46 Mo., 448; Phil. Life Ins. Co. va, 
Am. Life Ins. Co., 23 Penn. 8t., 67; Doty vs. Brown, 4 Comst., 
73; Com. Ins. Co. vs. Globe Mut. Ins. Co., 35 Penn. St., 479.) 

The judgment in the former case was properly pleaded, 
and it was error to strike it out. Though it might be given 
in evidence without being pleaded, yet, when pleaded, it ope- 
rates by way of estoppel, and can only be defeated by show- 
ing that it was recovered by fraud or collusion. (2 Phil. Er., 
34-38; Kilhefew vs. Herr, 17 Serg. & R., 322; 13 1d., 246; 
Howard vs. Mitchell, 14 Mass., 241; 17 Id., 365; Church va 
Leavenworth, 4 Day, 274.) 
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It is pleaded in the following cases cited above: Barney 

ys. Dewey, 13 J. R., 244; Beers vs. Pinney, 12 Wend., 309; 
Kip vs. Bigelow, 7 J. R., 167, 173; Tarlton vs. Tarlton, 4 

Maule & Sel., 20; Robbins vs. City of Chicago, 4 Wall., 657; 
Howard vs. Mitchell, 14 Mass., 241. 

Ill. A re-insurer’s contract is separate and distinct from 
that of the first insurer (it does not affect, or benefit the first 
party insured), and he is bound to pay the amount stipulated 
therein, whether the first insurer pays or not. 

The party first insured has no interest in the contract of 
reinsurance. (Emeregon, pp. 13, 2,276, 201-2; 1 Park 
1, 46, (Ins. a Cont. of Indem.); 1 Arnold [Ed. 1849}, 2, 268, 
988; 2 Park Ins., 595-96, (an independent contr.); 1 Pars. 
Marine Ins., 297-300; Hastie vs. DePevster, 3 Caines, 1903 
N. Y. State M. Ins. Co. vs. Prot. Ins. Co., 1 Sto. C. C., 460; 
The Eagle Ins. Co. vs. Lafavette Ins. Oo.,9 Ind., 443 ; Home 
vs. Mut. Safety Ins. Co., 1 Sandf. [N. Y.], 144.) 


Glover §& Shepley, with Martin & Lackland, for Respon- 
dent. 


I. The motion to strike out was properly sustained. 

Ist. There is no privity of contract between the original 
insared and the re-insurer. In an action against the re-in- 
surer the latter has the right to make the same defenses which 
could have been made by the insurer. (Yonkers Fire Ins, 
Co. vs. Coffman, 6 Robertson, 316; N. Y. Central Ins. Co. 
vs. Nat. Pro. Ins. Co., 20 Barb., 468.) 

2d. The original insurer is not bound to wait till judgment 
against him, or until he has paid the claim against him, be- 
fore suing the re-insurer. (Home vs. M. L., 1 Sandf.. 137; 
8. 0., 2 Comst., 232; Eagle Ins. Co. vs. Lafayette Ins. Co., 9 
Ind., 443; Herckenrath vs. Am. Ins. Co., 3 Barb., Ch. 63 ;. 
Blackstone vs. Allemania, 4 Daly, 299; Jn re. Republic Ins. 
Co., 8 Bank Reg., 197; Norwood vs. Resolute, 47 How. Pr., 
43.) 
3d. The contract of re-insurance is not a contract of in- 
demnity in any other sense than the contract of insurance is 
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a contract of indemnity. It operates on the property covered 
by the original contract of insurance, and the interest of the 
original insurer in the property rests upon his contract of jn. 
surance. (New York Bowery Fire Ins. Co. vs. New York 
Fire Ins. Co., 17 Wend., 359; Phill. Ins., § 498; Flanders, 
Ins., p. 37; McKenzie vs. Whitworth, 3 Cent. L. J., 188.) 

Il. The record of judgment was properly excluded. The 
respondent was not a party to it, nor privy to it. (Rapelye 
vs. Prinee, 4 Hill, 119.) 

Ill. The relation which respondent bore to the contract of 
original insurance was not of such a character as rendered the 
judgment against the first insurer binding on the re-insurer, 
The re-insurer was not bound to come in and defend. Notice 
to the re-insurer of the pendency of the suit did not make the 
result of the action binding on the re-insurer. He was nota 
warrantor nor guarantor or surety. The cases cited in? 
Phill. Ev., 9, do not apply to the contract of re-insurance. 

IV. The agreement to pay the judgment could possibly 
discharge the office of notice to the re-insurer; but notice 
did not make the re-insurer privy to the record. The record 
is competent evidence against the re-insurer only in an ac 
tion on the separate and distinct agreement offered in evi- 
dence. But this action was not founded on the agreement, 
Therefore, the record was properly excluded. 


Waener, Judge, delivered the opinion of the court. 


This was an action upon a policy of insurance, brought by 
the plaintiffs as assignees of the party to whom the policy was 
issued. It appears from the petition, that in April, 1864, 
The United States Insurance Company, by its open policy, 
caused the firm of Henning & Woodruff to be insured, lost 
or not lost, upon all shipments made to them at and from all. 
ports and places on the Mississippi river and its tributaries, 
against the perils of the seas, rivers, fires, jettisons. and assail- 
ing thieves; that on the 9th of June, 1864, the firm of Wil- 
liam Butler & Co., a firm identical with Henning & Wood- 
ruff, shipped on the steamer Progress 700 bales of cotton, of 
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the value of $280,000, at the mouth of Red River, to be de- 
livered at Cairo; and that in the latter part of the same day 
the cotton was destroyed by fire, which was one of the perils 
insured against by the United States Insurance Company. 

It is further alleged, that on the first of November, 1863, 
the defendant, the Phoenix Insurance Company, issued to the 
United States Insurance Company a policy of re-insurance, 
whereby it caused the United States Insurance Company to 
be insured, lost or not lost, in respect to all cargo risks taken 
or to be taken of the United States Insurance Company, from 
any point to any point on the Mississippi river and tribuy 
taries below St. Louis, as to any excess of such risks over 
$60,000, and not exceeding $80,000; that the risks, against 
which the defendant thus re-insured the United States In- 
surance Company were among other things, those of the seas, 
rivers and fires. There was an averment of loss by which 
the defendant became liable for the amount of the re-insur- 
ance, and that the fact of such loss was communicated to the 
defendant. 

The petition then contained certain allegations relating to 
legal proceedings in the circuit court of the United States by 
Henning & Woodruff against the U. 8. Insurance Com- 
pany, which allegations were as follows: “ And the said de- 
fendant then and there, to-wit, at St. Louis, on the 18th of 
July, 1864, did request and counsel the said United States In- 
surance Company to resist the demand of the said Henning 
& Woodruff against the said United States Insurance Com- 
pany in respect of the said cotton so destroyed by fire as 
aforesaid on board of the said steamer Progress ; and there- 
upon the said United States Insurance Company did resist 
the demand of the said Henning & Woodruff, and did defend 
the same, and after a tedious litigation, to which the defend- 
ant was from first to last privy, the said Henning & Wood- 
ruff, by their surviving partners, Henning & Pearce, did re- 
cover against the United States Insurance Company, on the 
24th of September, 1872, by the judgment of the circuit court 
of the United States, for the district of Missouri, at the Sep- 
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tember term, 1872, thereof, as well the sum of one hundred 
and seventy-eight thousand two hundred and eighty dollars 
for their damages, as their costs in that behalf expended, on 
account of the said loss of the said cotton, so as aforesaid de- 
stroyed by fire on the steamboat Progress, on the 9th of J une, 
1864, al] of which will and doth appear by the record of saig 
judgment in said court remaining. And the amount go re. 
covered as damages, as aforesaid, was made up and composed 
of the principal sum of one hundred and twenty thousand 
dollars ($120,000), and interest thereon from the 21st of Ay- 
gust, 1864.” . 

The foregoing allegations were by the court stricken ont. 

After these allegations were stricken ont of the petition, 
the defendant answered, denying all its material averments, 
admitting, however, the execution and delivery of their own 
policy of re-insurance. A certain agreement or stipulation 
was then introduced by the plaintiffs, signed by certain re-in- 
suring companies, the defendant among the number, which 
stated that a claim was made upon the U. 8. Insurance Com. 
pany, under an open policy and agreement of Henning & 
Woodruff with said insurance eompany, for the sum of one 
hundred and twenty thousand dollars for cotton burned on 
the steamer Progress, on the Mississippi river, on or about 
the 9th day of June, A. D., 1864; and as each of the com- 
panies, signing the agreement, was bound and liable to the 
United States Insurance Company to the amount of twenty- 
thousand dollars on cotton, for which it was liable, as re-in- 
sured to it, to that amount each ; and as it was believed both by 
the United States Insurance Company and the re-insnring 
companies, that said claim was illegal and unjust, and that 
they desired that the same should be resisted and defended ; 
they, therefore, for that purpose, in consideration of the prem- 
ises, agreed with the United States Insurance Company that 
it should retain and employ such counsel as it might deem 
proper to consult, and manage the defense, and that. in case 
the United States Insirance Company was successful, and 
should not be made liable for the claim, then they would 
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each pay their pro rata proportion of the attorneys’ fees and 
eosts; and in case-the United States Insurance Company 
should fail in its defense and be made liable by the judgment 
of the court, they would each pay their equal pro rata pro- 
portion of such claim and judgment, aird of the attorneys’ fees 
and costs. After the submission of this agreement, some 
rol evidence was heard, and the plaintiffs then offered the 
record of the suit and jadgment in the United States Court 
between Henning & Pearce as plaintiffs, and the United 
States Insurance Company as defendant. This record was 
excluded by the court, and the plaintiffs took a non-snit, 
which the court refused to set aside. 

From the foregoing statement it will be seen, that the ma- 
terial issues in the case involve the action of the court in 
striking from the pleadings the allegations relating to the 
record of the suit in the United States Court, and in exclud- 
ing the same record when offered by the plaintiffs at the trial. 
In the first place, the record of the judgment was set up in 
the petition, and after it was stricken out it was offered in 
evidence on the trial. The rule is well settled, that where the 
record is admissible for any purpose, it may be used in either 
of those modes. It may be inserted in the pleadings, or it 
may be introduced in evidence with the same effect. The 
general prineiple is, that parties only are concluded and bound 
by a judgment, but the term “parties” is not restricted so 
as to exclude all who do not appear upon the record; but it 
includes all who have a direct interest in the subject matter 
of the suit, and have a right, and have also had an opport- 
unity to make a defense or control the proceedings. (State 
vs. Coste, 36 Mo., 438; 1 Greenl. Ev., § 523.) The rule may 
be snecinctly stated thus: Where one is bound to protect 
another from a liability, he is bound by the result of a litiga- ° 
gation to which such other is a party, provided he had notice 
of the litigation, and opportunity to control and manage it. 
This is the doctrine deduced from the whole current of au- . 
thorities on this subject. The qualification, however, is, 
that where it is sought to make the judgment an estoppel, 
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the litigation must have been carried on without frand op 
collusion, and conducted in a reasonable manner. (Mois Le 
Blanch vs. Wilson L. R., 8 Com. Pl., 227; 2 Phil. Ev., 4th 
Am. ed., 9, note.) The rule is so well established, and the 
authorities are so numerous that it is unnecessary to cite them, 
One of the latest cases, however, in the highest court of thig 
country, may be noticed. In Robbins vs. The City of Qhi. 
cago (4 Wall., 657; 8. C., 2 Black., 418), one Woodbury had 
recovered a judgment for a large sum against the city of Chi- 
cago, as damages for personal injuries caused by falling into 
a hole or an area in the sidewalk, dug or made by Robbing 
in front of his premises, and by him negligently left un. 
guarded. The city paid the judgment and sued Robbins for 
the amount so paid. When the Woodbury action was pend- 
ing, the attorney for the city applied to Robbins to assist him 
in procuring testimony, and Robbins did so. On the day of 
the trial, and before the trial was commenced, the same at- 
torney notified Robbins that the cause was about to be tried, 
On these facts it was held that Robbins was bound by the 
judgment obtained by Woodbury against the city. It was 
expressly so held on the principle stated in the opinion, that 
Robvins “ knew the suit was pending and could have de 
fended it.” In writing the opinion of the court, Mr. Justice 
Clifford said: “Knowledge of the pendency of the suit in the 
most authentic form was brought home to him (Robbins), and 
the legal presumption is, that he was answerable over to the 
corporation, and if so, it must also be presumed, that he knew 
that he had a right to defend the suit.” 

But there is a question underlying this, and that is, to find 
and determine in what relation the insured stood to the re- 
insuring company, the defendant. Mr. Parsons says that, in 
* all cases of re-insurance, whatever may be their ground, the 
re-insured stands, as to his insurers, in the same relation in 
which the original insured stands to him. The re-insurers 
_ may make the same defenses against him, which he could 
make against the original insured. (1 Pars. Mar. Ins., 299.) 

The contract of re-insurance is totally distinct from, and un- 
connected with, the primitive insurance; the original assured 
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having no kind of claim against the re-insurer, and the re- 
assured remains solely liable on the original insurance, and 
alone has a claim against the re-insurer. Therefore, where 
the original insurer becomes bankrupt, and the assured only 

ts a small dividend out of his estate, the re-insurer is still 
liable to pay the whole amount of the re-insurance to the as- 
signees of the original insurer, without deducting the divi- 
dend ; and the original assured has no claim upon them in 
respect of the money so paid. (1 Arnold Ins., § 119; 3 Kent 
Com., 279.) It thence follows, that there is no privity be- 
tween the original assured and the re-insnrer, and that the 
liability over of the re-insurer is exclusively and solely to the 
re-insured. 

We cannot find any case where this precise question now 
presented has ever been determined, but there are cases in- 
volving similar principles. 

In the ease of the N. Y. St. Mar. Ins. Co. vs. Protec. Ins. 
Oo. (1 Sto., 458), the plaintiffs in the action had insured the 
brig Evelina for a certain voyage, and afterwards re-insured 
in the defendant’s corporation. During the voyage insured, 
the vessel sustained damage by perils insured against, and the 
owners claimed of the insurers, the plaintiffs, a total loss which 
they refused to pay ; and an action being brought, it was de- 
cided that there was a liability for a partial loss only. The 
plaintiffs then claimed of their re-insurers, the defendants, 
the amount they were obliged to pay to the owners by rea- 
son of the judgment, and also the costs and counsel fees in- 
curred in defending the suit. The defendants, the re-insurers, 
paid the judgment, but refused to pay the counsel fees and 
the expenses of the suit; the court held that they were liable 
and gave judgment for the plaintiffs. Mr. Justice Story ex- 
amined the case with his accustomed learning and affluence 
of argument, and in his opinion, said: “This is a case of re- 
assurance, and nothing is clearer upon principle and authority 
than that, in such a case, the re-assurers are entitled to make 
the same defense, and to take the same objections, which 
might be asserted by the original insurers, in a suit upon the 
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first policy. The consequence would seem to be, that, as no 
voluntary payment by the original insurers would be bind. 
ing or obligatory upon the re-assurers, they are compellable 
to resist the payment; and to require the proper proofs of 
loss from the assured in a regular snit against them, so ag to 
protect themselves by a bona fide judgment to the amount of 
the recovery against them, under their re-assurance” * # # 
“ Now, it is precisely in this view, that the consideration of 
notice of the suit becomes most important, even if it ben 
(as I am not prepared to say that it is) indispensable. If no. 
. tice of a suit threatened, or pending upon the original poliey, 
be given to the re-assurers, they have a fair opportunity to 
exercise an election, whether to contest or admit the claim, 
It is their duty to act upon such notice, when given, within 
areasonable time. If they do not disapprove of the contes. 
tation of the suit, or authorize the party re-assured to com. 
promise or settle it, they must be deemed to require that it 
should be carried on, and then, by just implication, they are 
held to indemnify the party re-assured against the costs and 
expenses necessarily and reasonably incurred in defending 
the suit. If they decline to interfere at all, or are silent, they 
have no right afterwards to insist that the costs and expenses 
of the suit ought not to be borne by them, as they are excln- 
sively, under such circumstances, incurred for the benefit of 
the re-assurers, and are indispensable for the protection of the 
party re-assured.” 

In Hastee vs. DePeyster (3 Caines, 190) it was decided, 
that the re-assurer was liable to the assurer for all costs. bona 
fide expenses, etc., incurred in defending the suit, by the ori- 
ginal underwriters, especially when, with notice of its going 
on, he stood by, and did not offer to settle; for as the re- 
assurer was entitled to every defense against the insurer which 
he might urge against the primitive assured, it became neces 
sary for the original underwriter to show he had been obliged 
to pay on a just claim against him, and he would be entitled 
to interest on all he had expended and paid. 
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Now, it seems to me that these cases are not only satisfac- 
tory, but that they are conclusive of the question here in- 
golved. If a bona fide judgment is rendered against the ori- 

inal insurer, and he has contested the matter in good faith 
for the protection of the re-insurer, and the latter is bound 
to pay the costs and expenses incurred for his benefit, why is 
he not equally bound by the judgment? It would beasingn- 
lar position to take, to say that the re-insurer was bound by the 
incident and not by the principal. The contest is carried on 
by his corisent or acquiescence, and for his benefit and protec. 
tion, and if good faith is observed, can there be any reason 
why the identical question should be litigated twice? 

The re-assured and the re-insurer stand in the precise rela- 
tion of all other parties, where there is a liability over, and 
the result of one litigation binds or concludes both. There 
js but one matter in issue which is alike common to both, and 
that is, whether a loss has occurred, and a debt has accrued to 
the original insured. 

The defense 1s the same, whether made by the primitive in- 
gurer or the re-insurer. 

If the insurer fails in his defense, he has his recourse over 
agaivet the re-insurer. The re-insurer is bound to protect 
the original insurer to the extent of his policy. Both then 
are equally alike interested in the determination of the suit. 
The re-insurer then comes precisely within the rule hereto- 
fore taid down, that where one is bound to protect another 
from a liability, he is bound by the result of a litigation to 
which such other is a party, provided he had notice of the 
litigation, and an opportunity to manage and control it. 

There was evidence tending to show that the defendant had 
notice of the suit brought by Henning & Pearce, as surviving 
partners of Henning & Woodruff, and there was an allega- 
tion in the petition, which was stricken out, that they were 
privy to that suit, and assisted in its management. The 
court further excluded the testimony of Mr. Bodley, to show 
that defendants had due notice, and then ruled out the judg- 
ment. 
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In all this, we think, there was manifest error, and the 
judgment should be reversed and the cause remanded. Judges 
Napton and Sherwood concur. Judges Vories and Hough 
absent. 


Marearer Suarpe, Respondent, vs. Hunry C. MoPixg, ef al., 
Appellants. 


1. Acknowledgment—Certificate only prima facie evidence.—In a bill to set 
aside a conveyance, the certificate of the notary is only prima facie evidence 
of its recitals and may be contradicted. (Wannell vs. Kem, 57 Mo., 478.) 

2. Separate estate of wife—Acknowledgment— Examination apart from hus. 
band.—Where in a conveyance of land made in trust for the separate use and 
benefit of a married woman, she is authorized by any written order to direct a 
couveyance or mortgage, such instrument passes her title although her ae 
knowledgment be not taken “separate and apart” from her husband. 

8. Practice, Supreme Court — Decree—Conflicting evidence. —The Supreme 
Court will be extremely reluctant to disturb a decree on a point of con- 
flictiug evidence. 

4. Equity—Bill to set aside mortgage of wife's separate estate— Undue influence 
by husband, etc. —Where, by the terms of a deed vesting a separate estate in 
the wife, the husband was mude her trustee and specifically required to pro- 
tect the estate against his debts, and it appeared that, being then indebted and 
embarrassed in his busiuess, in conjuuction with his creditors be endeavored 
to persuade his wife to sign a mortgage of said property for his relief; that 
after manifesting great unwillingness, and after repeated solicitations and pres- 
sure amounting almost to moral co-ercion, she was finally prevailed on to 
sign the deed. Held, that such proof would warrant a decree setting aside the 


mortgage. 
Appeal from St. Louis Circuit Court. 


Henderson & Shields, for Appellant, cited Creighton vs. 
Ladiey, 6 Am. L. Reg., 359; Green vs. Godfrey, 44 Me., 25; 
Barnet vs. Barnet, 15 Serg. & Rawle, 72; 3 Casey, 22; 2 
Wright, 324; Hartley vs. Fruh, 6 Tex., 209 ; Campbell vs. 
Terrel, 3 Yerg., 548; 6 Blackf., 391; Jameson vs. Jameson, 
3 Whart., 469 ; Elwood vs. Klock, 13 Barb., 50; Schaforth vs. 
Ambs, 46 Mo., 114; Miller vs. Brown, 47 Mo., 504; Seimers 
vs. Kieevurg, 56 Mo., 196; Debow vs. Wagoner, 56 Mo., 347; 
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Whiteside vs. Camon, 23 Mo., 457; Coates vs. Robinson, 10 
Mo., 758. 


‘Martin & Lackland, for Respondents, cited McCandless 
ys. English, 51 Penn., 309; Tapley vs. Tapley, 10 Minn., 
4s; Fisk vs. Stubbs, 30 Ala., 335; Wiley vs. Prince, 21 
Tex.. 637; Brooks vs. Berryhill, 20 Ind., 97; Wilson vs. 
Bull, 10 Ohio, 250; Wolf vs. Vanmater, 19 Ia., 184; Green 
ys. Scrange, 19 Ia., 461; Sears vs. Shafer, 6 N. Y., 268; 
Walker vs. Reamy, 36 Penn., 410; Forshay vs. Ferguson, 5 
Hill, 158 ; Watkins vs. Baird, 6 Mass., 506 ; Eadie vs. Simon, 
36 N. Y.. 9; Howell vs. Ransom, 11 Paige, 538; Evans vs. 
Ellis, 5 Den., 641; Whelan vs. Whelan, 3 Cow., 537; Bate- 
man vs. Davis, 3 Mad. Ch., 59; Emison vs. Whittelsey, 55 
Mo., 254; Walter vs. Walter, 48 Mo., 140. 


Napton, Judge, delivered the opinion of the court. 


This is a bill in equity to relieve the separate estate of the 
plaintiff, wife of one of the defendants, from the incumbrance 
of a. mortgage executed by herself and her husband. 

The grounds, upon which the equitable interposition of the 
court is asked, are, that the deed was executed by the plain- 
tiff under duress and through frandulent practices, and by 
undue influence of the husband, who was also trustee, to 
which the other defendants were parties. 

The deed creating the trustin the husband and a separate 
estate in the wife was executed the 10th of July, 1869, and con- 
veys a tract of land, particularly described, to the husband, one 
of the defendants, in trust for the sole and separate use, ben- 
fit, ete., of the plaintiff, and the grantee covenants and 
agrees to and with said plaintiff that he will suffer and permit 
her without let or hinderance to have, hold, use and ocenpy the 
premises conveyed, and enjoy the rents and profits, for her 
own sole use and benefit, separate and apart from her hus- 
band, and wholly free from his control and interference and 
from his debts; and that he would at all times, at the request « 
of said Margaret W. Sharpe, plaintiff, expressed in writing, 
signed by her or by her authority, bargain, sell, mortgage, 
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convey, lease, rent or otherwise control or dispose of such 
premises, or such part, thereof, as may then be held by him 
under the deed, and all profits and proceeds thereof, in sueh 
manner, and to such person or persons, and at such time, ag 
the said Margaret shall by her last will and testament, or any 
other writing signed by, or by her authority, direct or appoint, 
and in default of such appointment that he would convey 
said premises to the heirs of said Margaret by said husband 
begotten, etc. 

The deed which is sought to be avoided by plaintiff ig 
dated June Ist, 1870. 

This deed purports to be made by John W. Sharpe, in his 
own right and as trustee of Margaret Sharpe, his wife, and 
by Margaret Sharpe, as parties of the first part and Henry Q, 
McPike of the second part, and Abraham McPike of the 
third part. The deed conveys the tract of land, described in 
the former conveyance, to the trustee, Henry C. McPike, recit- 
ing that the party of the first part (John W. Sharpe and his. 
wife) was indebted to the party of the third part, (Abe Me. 
Pike) in the sum of $2,000.00, for which amount they had exe- 
ented four promissory notes, the principal note for the sum 
of $2,000 payable three years after date, and three interest 
notes, each for the sum of $200, payable respectively in 12 
months, 24 and 36 months after date, all of said notes bear- 
ing even date herewith, executed by said J. W. Sharpe, J. 
W. Sharpe, trustee for Margaret Sharpe, his wife, and Mar. 
garet Sharpe, for value received to the order of A. McPike, 
bearing interest after maturity at the rate of ten per cent. 

r annum. 

The deed then provided, that if said notes or either of 
them, or any part thereof, should not be paid at maturity, 
then all of said notes should become due and the trustee was 
authorized to sell, ete. This deed was signed by J. W. 
Sharpe, J. W. Sharpe, trustee for Margaret Shatpe, and Mar- 
garet Sharpe. 

And the attestation is as follows: “Be it remembered, that 
on this the 24th day of June, 1870, before me the undersigned, 
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a Notary Publie in and forthe county of St. Louis, etc., came 
John W. Sharpe, in his own right and as trustee of Marga- 
ret Sharpe his wife, and Margaret Sharpe, who are person- 
ally known to me to be the same persons whose names are 
subscribed to the foregoing instrument of writing as parties 
thereto, and they acknowledged the same to be their act and 
deed for the purposes therein mentioned, she, the said Marga- 
ret Sharpe, having been first by me made acquainted with the 
contents of the foregoing conveyance, acknowledged on an 
examination separate and apart from her husband, that she 
executed the same freely and without compulsion or undue 
influence of her said husband,” ete. Signed by the Notary. 

The charges in the petition, upon which relief is sought, 
are as heretofore stated, that the deed was signed by her 
through the exercise of fraudulent practices, and misrepre- 
sentations of her husband and the McPikes, and through 
improper influence and under duress, and further, that the 
certificate of the notary is false, that she never was examined 
separate and apart from her husband, that she never ac- 
knowledged the deed to be her act—that she was not made 
acquainted with the contents of the deed by the notary, and 
she never acknowledged the execution thereof freely. The 
petition states, that the debt secured by this deed was a prior 
debt of her husband, and was, even so far as her husband was 
concerned, partly fraudulent ; that her husband was insolvent ; 
that her husband and the McPikes confederated to get her 
to sign said deed; that she finally consented to sign the 
deed, after repeated solicitations of her husband and the 
McPikes, and threats on the part of her husband of aban- 
donment, and under positive orders from her husband. The 
bill charges that the defendants, the McPikes, were fully 
cognizant of the threats and violence and undue influence ex- 
ercised by her husband. 

The answer of the MePikes denies all the charges in the 
petition. 

The testimony in the ease is voluminous. To recite it or 
even to undertake to condense it, could not subserve any use- 
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ful purpose in the establishment of any principle of equity, 
There is really no principle of law or equity disputed in the 
case, except in regard to the effect of the notary’s certificate, 
and that has already been decided in this court, and there ig 
therefore no question to determine, except whether the de. 
cree is in accordance with the evidence. 

_ The testimony shows very clearly, that the debt for which 
this deed and notes were executed was a debt of the hne. 
band created anterior to the deed, unless a very small sum 
advanced to the husband shortly prior to its execution, and 
that the husband was totally insolvent. It is conceded, how- 
ever, that a wife has a right to mortgage her separate estate 
to secure an antecedent debt of the husband, and the ques- 
tion of fact in the case is, whether this deed was induced or 
brought about by any unfair or improper influences exerted 
on the wife. 

The evidence shows very clearly, that there was a great re- 
Iuctance on the part of Mrs. Sharpe to acknowledge this 
deed. The parties, husband and wife, so far as the testimony 
shows, seem to have been living together, upto the time of 
the execution of this deed, and since, without the occurrence 
of any serious quarrel or dispute. 

There is no evidence of any actual force, or violence, on 
the part of the husband, to compel his wife’s signature to the 
deed. 

The testimony of the plaintiff, and her sister and daughter, 
tended to show that the McPikes and Sharpe, who at the time 
were on friendly terms, made use of very ingenious devices to 
procure Mrs. Sharpe’s acquiescence in this mortgage; that 
Mrs. Sharpe was originally unwilling to sign the notes and 
mortgage, and that a considerable time elapsed from the be- 
ginning to the end of the negotiations, during which she 
was twice visited at her house by the McPikes. There was 
evidence on the part of the plaintiff, that Sharpe threatened 
to leave his family, if the notes and deeds were not signed, 
and all the evidence of the plaintiff and of the daughter 
and sister tended to show, that there was a serious differ- 
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ence of opinion between Mr. Sharpe and his wife as to the 
propriety of her signing the deed, and that Mr. Sharpe 
urged her to sign it and insisted on the necessity of her so 
in 
oe clear, that the McPikes assisted in persuading her to 
sign the deed by representing that they designed to employ 
Sharpe as theiragent, and that he would in such employ- 
ment be able to make money enough to pay off the debt. 

There is a mass of testimony in the record to show that 
Sharpe really did not owe the debt, or a large portion of 
it, which the deed was made to eecure. 

It is deemed unnecessary to recite this evidence, in the 
view we take of this case. 

The first point made in this case is, that the certificate of 
the notary is conclusive as to all the facts recited in the cer- 
tificate. This point is not really of any importance in this 
ease, but if it was, the decision of this court in Wannell vs. 
Kem, 57 Mo., 478, would dispose of it. Whatever may have 
been held elsewhere, it is held in this State, that the certifi- 
cate is only prima facie evidence and may be contradicted. 
In this case it is clear, on the testimony of the wife, that there 
was no separate examination, that Mr. and Mrs. Sharpe came 
into the notary’s office together, and remained together, ocen- 
pying adjoining chairs during the examination of the wife. 
The notary does not expressly contradict this, but intimates 
that Mr. Sharpe was in another part of the reom when he 


took the wife’s acknowledgment. But this point is of no im-~ 


portance in this case, since, under the deed creating the estate, 
Mrs. Sharpe was authorized by any written order to her trus- 
tee to direct a conveyance or mortgage, without any privy 


examination, and the certificate of the notary is unimportant. ~ 


The main ground upon which this deed of mortgage is 
tought to be annulled, and upon which the circuit court de- 
creed, is that it was executed by the plaintiff under influences 
of the husband which the law does not allow, and that these 
undue influences were exerted upon the suggestion of the 


creditors of the husband. 
20—voL. 
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The decision of the Vice Chancellor (Sir John Leach) in the 
case of Bateman vs. Davis (3 Madd. Ch. R., 59) may be re. 
ferred to as iflustrating what is meant by the free consent of 
a married woman. In that case, the consent of the married 
woman, expressed in writing, allowed her trustees to advance 
money to herhusband. The trustees madean advance with. 
out herconsent. Subsequently the wife executed a deed, at. 
tested by two witnesses, in which the settlement was recited, 
and the power therein, and this advance of the money with. 
out a written consent, as prescribed by the power, in which 
she declared that it was with her full consent and approba. 
tion that the trustees had made this advance, etc. But the 
chancellor said that the actual advance of the money to the 
husband, who had perhaps spent it, created such a pressure 
in the judgment of the wife as gave to her subsequent appro- 
bation a very different character from the free consent re. 
quired, and he held the trustees liable, notwithstanding the 
ratification of their acts by the cestuz gue trust. 

It will be observed that Mr. Sharpe was the trustee in the 
deed which conveyed a separate estate to his wife, and that 
he was bound by the terms of this deed to protect tie inter. 
ests of his wife generally, and especially against any claims 
arising from his debts. 

The testimony in the record is not satisfactory that Mr, 
Sharpe used any violence, or made any threats to induce his 
wife'to sign this deed. There is evidence of such threats and 
violence. And there is evidence to show, that he and the 
McPikes were anxious to get Mrs. Sharpe’s acknowledgment 
to the deed, and that various appliances were used by them 
to procure this. Some of them were based on the well-under- 
stood affection which plaintiff had for her husband, and upon 
her disposition to do any thing which she could be convinced 
was to her husband’s interest. : 

The negotiations in regard to this deed lasted for several 
weeks. That Mrs. Sharpe was unwilling to sign the deed, at 
the beginning, is not controverted. The objection she had is 
differently explained in the testimony, but that she positive- 
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declined at first is conceded. The evidence as to her rea- 
sons for declining is contradictory. It is asserted by the 
witnesses for the defendants, that she declined because the 
notes and mortgage were originally made payable one day 
after date, and that if further time was given she would have 
no objections. There were two deeds prepared for her sig- 
nature, the first she positively declined to sign: The second 
deed, giving three years in which to pay the principal note, 
was signed by her, though the interest notes were payable 12 
months after date, and the failure to pay any one of them 
made the whole due and authorized the foreclosure of the 
mortgage. 

Upon this point there was such an absolute contradiction 
between the witnesses for plaintiff and those for defendant 
as could not be reconciled. The court trying the case de- 
cided to believe the plaintiff's witnesses. We should be ex- 
ceedingly reluctant to disturb a decree on a point of conflict- 
ing evidence, in which the judge who heard it decided one 
way or another. The judge who tries the case, like a re- 
feree or a jury, has better opportunities of determining the 
credibility of witnesses than we have. 

It is manifest, that the duty of the trustees in this case was 
to see to the protection of the interests of his cestuz gue 
trust. The trustee here was the husband of the cestud que 
trust, and, instead of protecting these interests, he was clearly 
combining with his own creditors to procure a security from 
his wife which would enable him to prosecute his business. 
He disregarded his duties as trustee, and consulted only 
what he conceived to be his own interests, and this was done 
under the advice and solicitation of his creditors. Whether 
he used any violence or intimidation to procure this, is not 
clear,—perhaps he did not—it may have been simply an act 
of folly, but the observations of Ch. J. Hemphill in Wiley va. 
Prince, (21 Tex., 639) are forcible and just. He says “This 
is one of the numerous instances, in which the folly, fraud, or 
violence of husbands, and the rapacity of creditors have ex- 
torted from the wife a mortgage of her property to secure 
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_ the debts and speculations of the husband. Such transactions 

must be guarded against with the most jealous vigilance or 
they will defeat the benefits which the policy of the law hag 
secured to the wife. * * These transactions must be serntip. - 
ized with an anxious watchfulness and dread of undue jp. 
fluence.” 

And it may be observed here, that the creation of separate 
estates in married women, contrary to the rules of common 
law which regarded the husband and wife as one and which 
did not attach any importance whatever to anything she did, 
is likely to prove prejudicial to married women. The courts 
are at all events required to see, that what the married wo. 
man does is done voluntarily and without any undue in. 
fluence of her husband. It is exceedingly difficult to deter. 
mine what is undue influence on the part of a husband. In 
the case cited from Maddock Ch. Rep., it was a mere moral 
or imaginary pressure, which the Vice Chancellor regarded 
as sufficient to overthrow a solemn deed, a pressure arising 
from the fact that her husband had already squandered the 
money, and that she did not wish to repudiate her husband’s 
acts, or that of her trustees. But the Vice Chancellor held 
that it was avery different question presented to the wife to 
authorize an advance of money by her trustees, and a question 
whether she would sanction and consent to such advance after 
it was made. It was the intention of the deed of settlement 
to afford the wife an opportunity of determining whether she 
would consent to advances before they were made. After 
they were made, without her consent, the question of ratify- 
ing them would necessarily involve considerations which it 
was not the intention of the settlement to impose upon her. 

It must be considered as settled law in this State, since 
the opinion in Whitesides vs. Cannon (23 Mo., 457), that the 
execution of a note alone by a married woman, who has a sep- 
arate estate, without regard to its consideration, may be en- 
forced in equity against her separate estate. 

If any subsequent decision can be regarded as having. to 
any extent, modified this view so as to confine the liability to 
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gach cases as indicate an intent-of the wife to charge her 
separate estate, the general doctrine unquestionably remains 
settled law of this State, and the present case does not re- 
quire any consideration of such cases, since there was not 
merely an execution of notes by the wife, but a mortgage of 
her separate estate; and the only question, therefore, was 
whether this mortgage by the wife was executed without the 
exercise of undue influence by the husband. 

This was a question of fact submitted to the judge who 
tried the case upon very conflicting evidence, and his judgment 
was in favor of the plaintiff. 

We shall affirm this judgment, because we would defer 
much to the opinion of the court which tried the case and 
heard the witnesses, because the debt, to secure which the 
mortgage was given, was the antecedent debt of an insolvent . 
husband—because the husband stood in the two-fold capacity 
of husband and trustee, and was specifically required by the 
deed which made him a trustee to see to the protection of 
this very estate against his debts,—and because there was un- 
contradicted evidence to show great unwillingness on the 
part of the wife, if not actual moral co-ercion until after re- 
peated solicitations both by the husband and his creditors to 
sign these notes and deed, aud a pressure brought to bear on 
her, which could not in any just sense be said to leave her a 
voluntary actor. ; 

Judgment affirmed. The other judges concur, except 
Judges Vories and Hough, absent. 


—0- 


James H. Norvett, Defendant in Error vs. B. Por- 
TER, Plaintiff in Error.° 


1. Garnishment—Return of officer—Attachment—“‘ In hands” of defendant.— 
The return of an officer on a summons of garnishment, that he summoned the 
garnishee * * to answer touching his indebtedness to defendant, is insufficient 
to give the court jurisdiction. The return should show that the officer had at- 
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tached the property or evidences of debt “in his hands.” (Wagn. Stat, p, 
186, 3 23, subd. iv., and see also ibid, 666, 313.) And for an omission so to 
state the garnishment may be quashed on motion. Pending such motion, 
however, the officer may amend his return in accordance with the facts. 

2. Practice, ewil—Change of venue—Afidavit.—In civil cases an application for 
change of venue, not verified by the oath of the party, should be overruled, 

8. Plea in abatement— A fidavit.—An affidavit in plea in abatement sworn to by 
the attorney is sufficient. 

4. Plea in abatemeni—Answer over—Effect of —When a plea in abatement jg 
stricken out and the defendant duly excepts, he may afterward plead to the 
merits without thereby losiug the benefit of his exceptions. 


Error to Louisiana Court of Common Pleas, 
W. C. McFarland, for Plaintiff in Error. 


John Johnston. for Defendant in Error, cited Huthsing vs, 
Maus, 36 Mo., 101; Wagn. Stat., 182, § 6; Ellis vs. Lamme, 
42 Mo., 158. 


SuErwoop, Judge, delivered the opinion of the court. 


Attachment suit; ground, non-residence. Writ as to de 
fendant returned non est, and as to Wells, a garnishee, the 
return was as follows: 

“Served the within writ in the township of Calumet, 
county of Pike and State of Missouri, on the 5th day of 
December, 1873, at 7 o’clock in the morning, by summoning 
James R. Wells, as garnishee, to appear before the judge of 
the Louisiana Court of Common Pleas, to answer at the 
May term, 1874, touching his indebtedness to W. B. Porter.” 

1. 

The motion of the defendant, who appeared by attor- 
sney, to quash the writ should have prevailed. The re- 
turn, while it showed, perhaps, a sufficiently subtantial com- 
pliance with subdivision II, § 23 (Wagn. Stat., 185), yet it 
does not conform to the requirements of subdivision IV of 
the same section, which commands the officer “when goods 
and chattels, money, and evidences of debt, are to be at- 
tached” and are not accessible, that “he shall declare to the 
person in possession thereof, that he attaches the same in his 
hands.” Here the return of the sheriff did not show that he 
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had attached anything whatever in the garnishee’s hands; 
~ gonsequently the court had acquired no jurisdiction over the 
money which the garnishee by his answer admitted to have 
in his possession belonging to the defendant. This construe- 
tion of the statute is an obvious one, if we are to give any 
meaning to the fourth subdivision of the section referred to. 
And this construction finds corroboration in §13 of the chap- 
ter respecting garnishment, where it is provided, that the 
plaintiff may exhibit interrogatories ‘touching the property, 
effects and credits attached in the hands of the garnishee.” 

Now, manifestly, the only legitimate evidence of such at- 
tachment is to be found in the return to the writ. Mr. 
Drake, in his work relative to such matters ($424), says;: 
“Jt is held, that it is the officer’s return upon the writ which 
perfects, if it does not constitute, the attachment: and though 
he may seize property, yet, unless he make a proper state- 
ment of it in writing on the writ, it cannot be deemed an 
attachment.” And the same learned author (§§ 452, 453) 
says; “Garnishment is in the nature of a proceeding in rem 
* * *; is an effectual attachment of the effects of the de- 
fendant in the garnishee’s hands, differing in no essential res- 
pect from attachment by levy, “except, as is said, that the 
plaintiff does not require a clear and full lien upon the spe- 
cific property in the garnishee’s possession, but only sucha lien 
as gives him the right to hold the garnishee personally liable 
_ for it or its value.” 

And the only conceivable object in summoning a garnishee, 
in whose hands property or effects have been attached, is to 
hold him to this personal liability in case he fail prior to 
final judgment to discharge himself in the mode provided by 
law. (Wagn. Stat., p. 665, § 7.) 

The above expressed views find confirmation also in Mauls- 
by vs. Farr, (3 Mo., 439) where it was held, that, althongh the 
sheriff made return on the writ of attachment, that he had 
summoned the garnishee, yet as that return did not show in 
addition, that he had attached property in the hands of the 
garnishee, this was such a defect, as would at a subsequent 
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term authorize the setting aside of a judgment by default, 
taken against the garnishee. If the officer, charged with the 
service of a writ of attachment upon a defendant, should 
serve him personally with the writ, but should fail by his re. 
turn to show that he had attached any property, it would be 
indisputable that the court would possess no power to do 
more than render a judgment which would have no force or 
validity, save that incident to one, the result of service of or. 
dinary writ. 

And from the above authorities as well as by parity of 
reasoning we must in the present instance deduce the before 
stated conclusion, that as the return did not show that anything 
was attached in the hands of the garnishee, therefore the court 
had acquired, as to him, no jurisdiction. It is not denied 
bat that, pending the motion to quash, the sheriff might have 
amended his returi in accordance with the factsso as to have 
shown jurisdiction in the court; but this was not done, and 
we only speak of the case made by the record. 

II. 

The application for a change of venue was very properly 
overruled. It was not verified by the affidavit of the defend- 
ant. (Levin vs. Dille, 17 Mo., 64; Huthsing vs. Maus, 36 
Mo., 101.)- 


III. 

There was error in striking out the defendant’s plea in 
abatement. It was in usual form;and the affidavit of the at- 
torney was sufficient verification. Section 35, of the At- 
tachment Act, contains the provisions that except as otherwise 
specially provided “All pleadings and other proceedings in 
attachment canses shall conform to and be governed, as near as 
may be, by the law regulating the practice in courts of jus 
tice in civil cases.” Under this provision it was clearly com- 
petent for the attorney to make the necessary affidavit, as it 
would certainly be in matters arising during the progress of 
any other civil ease. It is contended, however, on behalf of 
plaintiff, that defendant has waived his plea in abatement by 
pleading to the merits, but we do not think so. It has in- 
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deed been ruled by this court, and since the Code came in 
force, that a party could not plead in abatement and bar of the , 
writ at the same time, and that the latter plea supersedes the 
former (Cannon vs. McManus, 17 Mo., 345), and that this 
role would prevail notwithstanding the results, attendant up- 
on the success of the plea in abatement, have changed with 
the change in the statute. (Green vs. Craig, 47 Mo., 90.) 
But it will be observed in those cases, that both pleas were 
filed contemporaneously. Here the plea in abatement was 
stricken out and the defendant duly excepted ; and after that 
he had the right to plead to the merits without losing the 
benefits of the exception already taken. 

In the case cited for the plaintiff, that of Ellis, Adm’r, ete. 
vs. Lamme, (42 Mo., 153) the same view of the law, as now 
mentioned, would appear to have obtained, for there it is sta- 
ted, that after the defendant’s plea in abatement was disposed 
of, he took no exception, but answered, and the cause pro- 
ceeded to trial on the merits. 

IV. 

The answer of the defendant pleaded payment of the note 
sued on; but there was not a particle of evidence in support 
of this allegation adduced at the trial. It is, however, the 
strict legal right of the defendant to have the Jaw adminis- 
tered as it is written. 

For the errors commented on, the judgment should be re- 
versed, and the cause remanded. Judge Vories absent ; the 
other judges concur. 


Micnart Hawnon, et al., Plaintiffs in Error, vs. Taz Country 
oF St. Louts, e¢ Defendants in Error. 

1. Counties—Liability for injuries while engaged in enterprises of a peculiar and 

local character—Measure of liability as compared with municipalities and in- 

dividuals.-The rule that counties, being political sub-divisions of the State, are 


not liable for the laches or misconduct of their servants, has no application to 
aneglect of those obligations incurred by counties when special duties are im- 
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posed on them. Thus, where the county of St. Louis made a contract for lay. 
ing water-pipe to the county Insane Asylum, the work being done under the 
supervision of the county engineer, and, while a trench was being dug in the 
grounds of the asylum, it caved in and killed one of the workmen, it was held 
that the duty in which the county was engaged was not one imposed by gen. 

. eral law upon all counties, but a self-imposed one ; that guoad hoc the county 
was a private corporation, engaged in a private enterprise (more especially ag 
the work was being done on its own property), and governed by the same 
rules as to its liability. In such case it is immaterial, whether the performance 
of the work is voluntarily assumed in the first instance, or is a special duty 
imposed by the legislature, and assented to by the county. And municipal and 
quasi corporations are subject to the same doctrine of liability. 


Error to St. Lowis Circuit Court. 
Bakewell § Farish, for Plaintiffs in Error. 


The case at bar is one in which the county was acting ina 
private capacity and was liable to the extent to which a pri- 
vate corporation would be. (Lloyd vs. Mayor of N.Y.,5 N. 
Y., 369; Eastman vs. Meredith, 36 N. H., 292: Bayley vs, 
Mayor of N. Y., 3 Hill, 539; Mears vs. Com. of Wilmington, 
- 9 Ired., 73; Inhab. 4 Sch. Dis. Rumford vs. Wood, 13 Mass., 
198 ; Thayer vs. Boston, 19 Pick., 511; Akron vs. M. Coun- 
ty, 18 Ohio, 229; Rhodes vs. Cleveland, 10 Ohio, 159; Cun- 
liffe vs. Mayor of Albany, 2 Barb., 190; Larkin vs. Co. of 
Saginaw, 11 Mich., 91; Kent Com., vol. 2, p. 875; United 
States Bank vs. Planter’s Bank, 9 Whart., 907; Conrad vs. 
Village of Ithica, 16 N. Y., 172; Hickok vs. Plattsburg, 16 
N. 161.) 

In this case it is to be borne in mind that the party in- 
jured was working under the immediate direction and super- 
intendence of a county officer. (Dill. Mun. Corp., § 792, and 
cases cited.) 


Thos. C. Reynolds, Co. Att’y, for Defendants in Error, re- 
lied on’ Reardon vs. St. Louis County, 36 Mo., 555; and re- 
. ferréd to Dill Mun. Corp., 2 ed., 1873, p. 872. 


Suerwoop, Judge, delivered the opinion of the court. 


The petition, in substance, alleges, that in September, 
1872, the county of St. Louis entered into a written contract 
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with Henry Luken, whereby the latter agreed to lay a water- 
pipe from the main pipe, at the intersection of Lafayette and 
Grand avenues, along certain streets to the grounds of the 
Qounty Insane Asylum, thence through those grounds toa con- 
nection with the cistern of the asylum, in order to supply the 
game with water; that the work was to be done to the satie- 
faction of the county engineer; was to be superintended by 
him, and that such precautions should be taken in the prog- 
ress of the work, and in shoring such trenches as might be 
dug, in order to prevent accidents to life and limb, as the en- 
gineer should direct; that the width of the trench for the 
reception of the pipe was to be two and a half feet, and to 
vary in depth with the grade of the street ; that the sides of 
the trench were to be shored with plank and timber; that 
the county reserved to itself the superintending control over 
the work, and the right to discharge any workman the con- 
tractor might employ ; that in December, 1872, the contractor 
had, in pursuance of the work, and under the direction of the 
engineer, dug on the grounds of the County Insane Asylum, 
then owned by the county, a trench thirty feet in depth, and 
not exceeding two and a half feet at the bottom; that by 
reason of this and of not being properly shored, the trench 
was dangerous, and known to be so by both the engineer and 
the contractor; that the minor son of plaintiff, Patrick Han- 
non, was in the employ of the contractor, engaged in laying 
the pipe along the bottom of the ditch, and, while the engi- 
neer was present, superintending and directing the work, the 
sides of the trench, without any fault or negligence on the 
part of Patrick Hannon, in consequence of the wrongful act, 
neglect and default of the engineer and of the contractor in 
failing to properly shore the sides thereof, caved in and suf- 
focated the son of plaintiff, ete. 

A demurrer was successfully interposed to this petition on 
the ground that the “county is a political eub-division of the 
State of Missouri,and not a body corporate, either private or 
municipal, liable for the /aches or misconduct of its servants 
or employees.” 


315 


ST. LOUIS. 
Hannon, et al., v. The County of St. Louis, et al. 


The case, as made by the pleadings, concedes the validity 
of the contract mentioned in the petition, and consequently 
that point is not open to discussion. 

4 In the view we have taken of this case, it would be for. 
eign, alike to our purpose and the facts admitted by the de 
/murrer, to question the correctness of the proposition so gen. 
‘erally concurred in elsewhere, asserted in Reardon vs. St, 
( Louis County (36 Mo., 555) “that guasé corporations, created 
by the legislature for the purposes of public policy, are not 
responsible for the neglect of duties enjoined on them, unless 
the action is given by the statute.” But as Mr. Justice Met 
ealf, in Bigelow vs. Randolph (14 Gray, 541), when speaking 
of the rule established in Mower vs. Leicester (9 Mass., 247), 
that a private action cannot be maintained against a quasé 
corporation for neglect of corporate duty, unless the action be 
given by the statute, very appropriately remarks: “This 
rule of law, however, is of limited application. It is applied 
in the case of towns only, to the neglect or omission of 
town to perform those duties which are imposed on all towns 
- without their corporate assent, and noé to the neglect of those 
obligations which a town incurs when a special duty js im- 
posed on it with its consent express or implied, or a special 
authority is conferred on it at its request. In the latter case 
a town is subject to the same liabilities for the neglect of 
those special duties to which private corporations would be 
if the same duties were imposed, or the same authority con- | 
ferred on them, including their liability for the wrongful 


neglect, as well as the wrongful acts, of their officers and 
agents.” 

Towns in New England, as mentioned in the above ex- 
tract, occupy the same plane as coundéées, for, in Eastman vs. 
Meredith (36 N. H., 292), Perley, C. J., when referring to the 
former, says: “Towns are involuntary territorial and politi- 
cal divisions of the State, like counties, established for pur- 
poses of government and municipal regulation.” A similer 
definition is given of counties. (Dill. Mun. Oorp., vol. 1, § 
10a.) 
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* In the case at bar, the County of St. Lonis was not engaged 
in the discharge of duties imposed alike by general law on 
all counties; duties whose performance, if neglected, might 
have been enforced by appropriate procedure for that pur- 
; but in the discharge of a self-imposed duty not enjoined 
by any law. And the test of the matter is this: That the 
county could not have been compelled to enter on the work 
for whose performance it contracted. 

If the doctrine asserted in Bigelow vs. Randolph, supra, 
be the correct one, and it has received the approval of Mr. 
Justice Dillon in his work on Corporations (vol. 2, § 762) ; 
and if, as before stated, the county undertook the contract of 
its own volition, and not in the observance of a public duty 
imposed by general law, then there is no refuge from this 
result ; that the county, in regard to the performance of that 
contract, must oceupy the same attitude as if a mere private 
corporation, and the work thus contracted for should be 
deemed a private enterprise, undertaken for its own local 
benefit ; and this is more especially the case as the work, 
at the time of the occurrence which resulted in this action, 
was being done on its own property. And it certainly can 
make no difference, in point of principle, whether the “ spe- 
cial duty is imposed with its consent, express or implied,” 
or whether, as in the present case, it voluntarily assumed the 
‘performance of that which, if imposed by the legislature, and 
assented to by the county, would have become a special duty. 
For it is the element of consent which attaches civil liability, 
with its attendant consequences, to the act done. In other 
words, as certain results flow from the acceptance by a guast 
corporation of a special duty or a special authority, it is there- 
fore the exercise alone of that volition which fixes its lia- 
bility. Consequently, it must become quite immaterial 
whether the thing done, from which civil liability ensues, 
originates in the free act of the county in the first place, or 
whether it is legislative permission and its subsequent accept- 
ance by the county, which gives origin to the act whose neg- 
ligent performance produces the injury complained of. 
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Bailey vs. The Mayor, ete., of the City of New York (3: 
Hill., 531) was a suit brought to recover damages against the 
city for an injury to plaintiffs land in Westchester county, 
occasioned by the breaking away of a dam across Croton 
River, which dam, as well as the lands on which it was sitn- 
ated, was owned by the city. 

It was alleged that the dam, which had been erected by 
certain water commissioners appointed by the State, for the 
purpose of introducing pure water into the city, was unskill- 
fully built. The plan for the work had been, under the act 
of the legislature, submitted to the voters for their approval 
or rejection. It was approved; and the enterprise, which 
included the building of the dam, was then, in pursuance of 
the act, under the direction of the common council, prose- 
cuted by the legislative commissioners at the expense of the 
city. Thecity was held liable; and these were the grounds 
on which Chief Justice Nelson, in a very able and exhaustive 
opinion, in which many autlragties were cited and discussed, 
held the liability to be based:# That the legislative grant 
was for the purpose of private advantage and emolument, 
though the public might derive a common benefit therefrom; 
the corporation guoad hoc was to be regarded as a private 
company. 2. By accepting the charter, the defendants 
thereby adopted the commissioners as their own agents to - 
carry on the work. The acceptance was entirely voluntary, 
for the State could not enforce the grant upon the defend- 
ants against their will. 3. A municipal corporation, in its 
private character as the owner of land and houses, is to be 
regarded in the same light as an individual, and dealt with © 
accordingly. 

The case finally went to the court for the correction of 
errors, where the judgment was affirmed. (2 Den., 433.) 
There was some diversity of opinion in that court, as to the 
ground on which the affirmance should be placed, nineteen 
members of that court voting therefor, against four for re 
versal ; but only five of the number gave expression to their 
views in writing. The president of the senate gave an opin- 
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jon for reversal. It may be very reasonably supposed, how- 
ever, that those voting for affirmance did so on the same 
grounds as those stated in the opinion delivered. Senators 
Burlow and Bockie were for affirmance on the second ground 
stated by the Chief Justice, that the defendants had made 
the water commissioners their agents by adoption, but they 
did not question the correctness of the other grounds relied on 
by the Supreme Court, and in this view Senator Hand also 
concurred, as well as in the other views taken by the Chief 
Justice. Chancellor Walworth based his vote for affirmance 
on the third ground given by the Chief Justice, though a 
eareful perusal of his opinion will clearly show a substantial 
accord between his views and those of the Supreme Court, 
except as to the question of agency resulting from adoption. 
The opinion in that case, having been so thoroughly discussed 
and considered in two courts possessing appellate jurisdiction, 
is valuable as a precedent, and, notwithstanding subsequent 
criticism (Darlington vs. Mayor, etc., of New York, 4 Tiff., 
164), has never been overruled. (Lloyd vs. Mayor, etc. of 
New York, 5 N. Y., 369.) 

Iam fully aware of the distinction so generally taken by 
the anthorities between the liability of municipal corpora- 
tions on the one hand, and the non-liability of gwas¢ corpo- 
rations under like cireumstances on the other, though it has 
been very shrewdly observed in this connection, that “the 
court have been much perplexed respecting the principle on 
which to rest the distinction” (Dill. Mun. Corp., § 764) ; but 
I think it may with safety be asserted, that the admitted facts 
of this case disclose no sound reason why any such distine- 
tion should be taken here, nor why the county, in respect to 
its own property, should not be held answerable to the same 
rules, as would certainly prevail were a municipal or private 
corporation, or an individual, a party defendant. Such is evi- 
dently the drift of the above cited cases, and such must be 
the evident and inevitable result, if that reasoning be pushed 
to its natural and logical conclusion. 
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Again, the legislature, by the act approved February 8, 
1870, recognized the County Lunatic Asylum as an existing 
fact, and provided that the county court might commit the 
insane of that county to the county institution. (Laws App, 
to St. Louis Co., p. 202.) The legislature also, by an act ap. 
proved April 1, 1872 (Id., 203), before the contract or work 
mentioned in the petition was made or entered upon, recited 
the fact that the asylum was built at the expense of the coun. 
ty, and appropriated $15,000 annually in support of “the hu- 
mane objects contemplated by its establishment,” thus giving 
the whole matter legislative sanction and recognition. So 
that if it be urged, that the argument is unsound which main. 
tains, that a self-imposed duty is tantamount to aspecial duty 
imposed, or a special authority conferred by a legislative act, 
the ready reply is, that the acts of the legislature referred to 
bring the case fully within the principle applied by Mr. Jus- 
tice Metcalf, in Bigelow vs. Randolph, supra. 

This case is one of first impression in this State, and per- 
haps elsewhere; and, if it goes beyond adjudicated cases, it 
certainly does not go beyond the principles which those cases 
enunciate. 

Holding these views, the judgment should be reversed, 
and the cause remanded. Judge Vories absent; the other 
judges concur. \ 


On Morton ror Re-HEARING. 


There has been a motion fora re-hearing filed in this cause, 
to which due consideration has been given. It will have 
been observed that, in the opinion delivered, our remarks 
were based on the case made by the pleadings. If, however, 
the facts of the case do not correspond with the admissions 
made by the demurrer, this is a matter of which advantage 
may hereafter be taken by traversing the allegations of the 
petition. 

The motion is therefore overruled. Judge Vories absent ; 
the other judges concur. 
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Respondent, vs. N. Srerine, ef al., 
Appellants, 

1. Malicious Attachment—Malice, how shown.—In an action for malicious at- 

taclynent, express malice need not be shown. And malice may be inferred 


from want of probable cause. And whether the proof is sufficient to establish 
malice is a question for the jury under appropriate instructions. 


Appeal from St. Louis Circuit Court. 


Bell & Thompson, for Appellants, cited Alexander vs. 
Harrison, 38 Mo., 258. 


H. D. Laughlin & John A. Harrison, for Respondent, 
cited Drake Attach., § 87; 8 Porter, 250; 18 Wend., 611; 7 
Barb.. 656; Walser vs. Thies. 56 Mo., 89; Hall vs. Luydam, 
6 Barb.. 83; Hill. Torts, 431; Morris vs. Corson, 7 Cow., 
981: 2 Green]. Ev., 454; 1 Hill. Torts, 428, § 16; Nichol- 
son vs. Coghill, 43 B. & C., 21; Burhans vs. Sanford, 19 
Wend., 417; Webb vs. Hill, 1 Moody & Malkin, 253; Wil-. 


liams vs. Taylor, 6 Bing., 183. 
Waenur, Judge, delivered the opinion of the court. 


This case was.an action for a malicious attachment, and it 
appears from the record, that the defendants brought the suit 
against the plaintiff in the name of one Toll, for a balance of 
five hundred dollars alleged to have been due on a promis- 
sory note. Before a trial was had, they dismissed the pro- 
ceedings. The petition in this case averred, that the defend- _ 
ants were not employed nor authorized by Toll to bring the 
snit, and that the note,on which it was founded, was paid 
off. In their answer the defendant set up, that Toll did au- 
thorize and employ them to bring the suit. 

Toll was examined as a witness, who stated that the note 
was paid shortly after it became due, and that he did not know 
the defendants, had no acquaintance with them, and never em- 
plored them to commence the action. Defendants both tes- 
tified that Toll did not employ them, but the note was handed 
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to them by some other person, and that they had no malice 
or unfriendly feeling against the plaintiff. 

Upon this evidence, the court, at Special Term, declared 
that the plaintiff could not.recover. Plaintiff then took ¢ nop. 
suit, and the court refusing to set the same aside, an appeal 
was taken to the General Term, where the judgment was pm 
versed, and the defendants have brought the case here, 

We think the trial court clearly erred. It is true the plain. 
tiff showed no express malice on the part of the defendants, 
nor was such proof necessary. It may be inferred from wang 
of probable cause, and the whole question should be submitted 
to the jury under proper instructions, and they may lookat 
all the circumstances in making up their verdict. 

The case should have been submitted to the jury, where 
all the facts and circumstances could have been taken inte 
consideration, and the judgment at General Term will be 
uffirmed. All the judges concur, except Judge Vories, who 
is absent. 


Joszpn Gartsipg, Appellant, vs. Taz Orpans’ Benerr Ix 
suraNcE Company oF Sr. Louis, Mo., Respondent. 


1. Marine inswrance—Sinking of barge at port—Petition—Allegations as & 
cause of loss—Sufficiency of.—In an action on an insurance policy for loss of 
a barge with her cargo, the petition alleged an insurance against all loss “ip 
suid voyage by reason of the adventures and perils of said rivers, and all other 
perils,” ete., and then alleged that she sprung a leak and sunk at port. Held, 
that although the loss as stated did not come within the perils of the voyage 
specifically insured against, it may have been caused by one of the “other 
perils ;” and that the general allegation following the specia] statement of 
loss, that the damage arose from “one of the perils insured against” was sul 
ficient on demurrer; that whether such was the fact was a question for the 
jury on the evidence, or for the court on motion for non-suit. 

2. Insurance, marine—Sinking of boat at port— Unseaworthiness.—The siuking 
of a boat at port raises a violent presumption of unseaworthine-s, ond this 
is always a defense to sujt for such loss. 


Appeal from St. Louis Circuit Court 
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Laughlin, for Appellant. 


Stewart & Wieting, for Respondent, cited 2 Arn. Ins., 
1973, § 442; Marsh., 690; Hill. Ins., 105-6; 1 Pars. Ins, 
379; 1 Marsh. Ins., 165; 2 Am. Lead. Cas., 5th ed., 792-6; 
Watson vs. Clark, 1 Dow. [H. Lords], 336 ; Talcott vs. Ins. Co., 
9 Johns., 124; Patrick vs. Hallet, 3 Johns. Cases, 76; Pad- 
dock vs. Ins. Co., 11 Pick., 227, 237; Wright vs. Ins. Co., 6 
Bos. [N.Y.], 269; Meyer vs. Ins. Co., 26 Penn. St., 192; Cort 
ys. Ins. Co., 2 Wash. Ct. Ct., 375; Miller vs. Ins. Co. , 2 McCord 
[8. C.], 336; Prescott vs. Ins. Co., 1 Whart. [Pa.], 399; 2 
Phill. Ins., 631, § 2079 ; 2 Casey, 192; “ The Northern Belle,” 


9 Wall., 526. 
_ Napton, Judge, delivered the opinion of the court. 


This was an action against an insurance company on an 
open cargo policy of goods, and the petition, on demurrer, 
was held bad. And the only question for our determination 
is, whether the demurrer was properiy sustained. 

The petition avers a shipment on the barge “Mark Twain,” 
at New Albany, Indiana, and that due notice of such ship- 
ment was given to the company, and it was endorsed on the 
policy, ete. ; that defendant then and there, for the consider- 
ation agreed on, insured the plaintiff against all loss and dam- 


age which might come to the goods in said voyage, by reason 


of the adventures and perils of said rivers, and all other perils 
which should come to the damage of said property, under the 
terms of said policy, in the sum, ete. ; and did stipulate on said 
policy, that said risk and insurance upon said property should 
begin from, and immediately following. the loading thereof. 
The petition then avers the payment of premiums, and that 
ssid barge “Mark Twain” was staunch, strong, and in all re- 
spects seaworthy, and well manned, furnished and equipped 
for the voyage; but that, whilst she was lying at said port of 
New Albany, after said goods had been loaded upon her and 
before she started on her voyage, she sprunga leak, and al- 
though every effort was made to stop the same and save the 
goods shipped, they were fruitless, and she rapidly took into 
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the hold a large quantity of water, to-wit, to the depth of 
two feet, by means whereof 800 barrels of said goods, ete, 
were entirely lost, and 1442 others damaged. Said loss and 
damage aforesaid occurred, and were occasioned, by reason 
of one of the perils insured against in and by said policy 
The other averments relate to notice, etc., and are immaterial 
to the question raised by the demurrer. 

To this petition there was a demurrer on two gronnds: 
first, that it did not appear that the loss was occasioned by 
any peril of the river; second, that it appeared affirmatively 
that the loss was not due to any peril of navigation, 

The insurance is against all loss and damage which might 
come to the goods insured in said voyage by reason of the 
adventures and perils of said rivers, and all other perils which 
should come to the damage of said property, under the terms 
of said policy ; and the risk commenced upon the loading of 
the boat. 

The averment of loss must no doubt state the trne cause of 
it; but it is for the court to decide whether such a loss, as is 
stated, is within the terms of the policy. Here the canse of 
loss, as stated, shows that it was not a loss occurring in a voy- 
age, and therefore not one occasioned by the perils of the 
river, but it is averred to be a loss occasioned by a peril in- 
sured against. 

Mr. Arnould states (2 Arnouid Ins., 1275) that, in order 
to meet the case in which it may be held that the loss, as it 
appears in proof, is not a loss by perils of the sea, but is in- 
cluded within the general words at the end of the specific 
enumeration of perils insured against, it is allowable to state 
the special circumstances of the loss according to the fact, 
and then add, “and the said ship afterwards, to-wit, on, ete., 
was by perils and dangers of the seas, and by other perils, 
losses and misfortunes insured against, wholly lost, etc.” And 
the cases cited by him sustain his position in regard to the 
pleadings, 

It seems to be well settled, that a ship sinking in port, or 
very soon after commencing its voyage, in which it meets 
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with no extraordinary gales of wind, or other disturbing ele- 
ments, is presumed unseaworthy. And unseaworthiness is 
always a defense on the part of insurers. 

But seaworthiness is alleged in this case, and whether 
the barge was seaworthy or not, is a question of fact fora 
jury. The question of fact in this case would seem to be not 
whether the barge was seaworthy, but, as the Louisiana cases 
term it,“ port worthy.” (11 La. An. R., 749; 141d., 264; 
15 Id., 688.) 

The demurrer admits the seaworthiness of the vessel ; for 
it isso alleged in the petition, and the statement of the loss, 
just as it occurred, does not necessarily contradict the allega- 
tion of seaworthiness. It raises a violent presumption against 
it, but evidence in the trial might have explained this. 

The petition is manifestly drawn up with great care. 
Whether the loss in this case, the cause of which is specific- 
ally stated, was a loss within the policy, can only be deter- 
mined on evidence. 

It may be that on the evidence the court would be author- 
ized to direet a non-suit, or, which is the same thing, to direct 
ajury that the plaintiffs could not recover. But upon de- 
murrer, the only question is as to the sufficiency of the de- 
claration or petition. We think that the petition in this 
ease stated with sufficient accuracy the cause of the loss, 
and as there was only a demurrer interposed, the only ques- 


‘ tion for us to determine is upon the sufficiency of the peti- 


tion. And upon this point we are satisfied that the petition 
is sufficient. 

It may be, that the plaintiff was not entitled to recover; 
bat the case is stated in the petition with sufficient accuracy. 
The exact cause of the loss is stated, and that it was occa- 
sioned by a peril insured against. 

The general or sweeping clause, as it is termed in policies, 
covers other cases of marine damage of the like kind with 
those specified. 

Thus Lord Ellenborough held in Cullen vs. Butler, (5 M. 
& Sel., 461), that where one Brittish ship had fired into, and 
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sunk, another, mistaking her for an enemy, the loss could be 
recovered under the general clause in the policy, although 
not strictly a loss by perils of the sea. And 80 in Phillips yg, 
Barber, (5 B. & Ald., 161), where a ship was put into dock 
and there blown over, the underwriters were responsible, 
though it was not a loss by perils of the sea. And in De 
vaux vs, Jansen (5 Bingh. N. C. R., 519), when a ship was 
bilged and rendered incapable of pursuing her voyage by 
the accidental giving way of her tackle in the act of being 
moved out of a dock, where she had been put for repuirs, 
the loss was held to be ineluded in the general clause of ~ ajj 
other perils, losses or misfortunes that have or shall come 
to the hurt, detriment, or damage of the said goods, ete” 

Whether the loss in this case could have been recovered of 


- the underwriters, it is impossible to say. If it was occasioned 


by rottenness of the barge. it is clear it could not, and upon 
such evidence, it would be the duty of the court not to sub- 
mit the case to the jury. But it may have been caused by 
improper loading, or some other causes, covered by the gen- 
eral or sweeping clause in the policy. 

The judgment must be reversed and the case remanded, 
The other judges concur, except Judge Vories, who is ab 
sent. 


o— 


James Wuaten, Respondent, vs. Tae Centenary 
oF THE City or St. Louis, Appellant. 


at Damages—Fall from scaffold—IUl_ construction— 


ployees.—A superintendent, placed in charge of work, is not a fellow servant 
with the employees, but the agent of the master and a vice principal, and not 
within the rule as to the non-liability of the master for negligqice of a co-em- 
ployee. And where, by the defectiveness or ill construction of a scaffold 
built by the superintendent or under his directions and necessary for the work 
in which he was engaged, an employee receives a fall and injuries, and the super 
intendent is guilty of negligence in preparing the scaffold, and if the servant 
exercised proper care, the master will be liable. 


Superintendent—Co-em. 
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2, Defective appliances—Incompetent co-employee.— Where the master employs in- 
competent servants or defective machinery, the risks arising from either of 
these circumstances are not implied by the contract of the servant. 

3. Master and servant—Care in providing appliances.—To provide a safe place 
where the servant can work is an obvious duty of the employer. 


‘4, Master and servant—Care as to appliances.—A master is bound to exercise . 


proper care in the materials and machinery given to a servant to work upon, 
or with, and if this duty is neglected, he is liable for resulting injuries. 

5, Instruction— Vindictive Damages—EHvidence.—An instruction awarding vin- 
dictive damages, without evidence to warrant it, is improper. 


Appeal from St. Louis Circuit Court. 


W. F. Causey, for Appellant, cited Shearm. & Redf., 
Negl., 2 ed., ch. 6, p. 109; Mann vs. Oriental Mill Co., Am. 


Law Reg., Dec., 1875; Finney vs. Railway, 62 Barb., 218; 


Harper vs. Ind. R. R., 47 Mo., 567; Rohback vs. Pac. R. R., 
43 Mo., 187; Brothers vs. Cartter, 52 Mo., 372. 


Cline, Jamison & Day, for Appellant, cited Brothers vs. 
Cartter, 52 Mo., 372; Gibson vs. Pac. R. R., 46 Mo., 168; 
Harper vs. Ind. R. R., 47 Mo., 567; McDermott vs. Pac. R. 
R., 30 Mo., 115; Rohback vs. Pac. R. R., 43 Mo., 187; 
Priestly vs. Fowler, 3 Mus. & W., 1; Farwell vs. B. & W. 
R. R., 4 Met., 49; Wigmore vs. Jay, 5 Exch., 345; Tenant 
vs. Webb, 18 ©. B., 797; Wright vs. N. Y. Cent. R. R., 25 
N. Y., 572; Warren vs. Erie R. R. Co., 39 N. Y., 470; Cald- 
well vs. Brown, 53 Penn. St., 453. - 


Farish & Griffin, for Respondent, cited Gormley vs. 
Valean Iron Works, 61 Mo., 492; Lewis, Adm’r, vs. St. L. & 
1. M. R. R., 59 Mo., 495 ; Harper vs. Ind. & St. L. R. R., 47 
Mo., 567; Brothers vs. Cartter, 52 Mo., 372; Gibson vs. Pac. 
R. R., 46 Mo., 163. 


Napron, Judge, delivered the opinion of the court. 


This was a suit for damages brought by a stone mason to re- 
cover damages from the defendant, by reason of negligence 
of the defendant, 

The plaintiff was originally employed by the contractors for 
the stone work of the building, but upon the completion of 
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this job, and his consequent discharge, the superintendent 
placed in charge of all the work, employed the plaintiff to ent 
off some stone projections in the upper part of the building 
for the purpose of putting up gutters. 

To perform this work a swinging scaffold was necessary, and 
Mr. Legg, the superintendent, built or had the scaffold built, 
The scaffold proved to be defective, or perhaps, not securely 
fastened to the poles, and the plaintiff, whilst at work, wag 
precipitated to the ground and considerably injured. 

The principal defense in this case is based upon the well 
settled doctrine which regulates the relation of master and 
servant, which was discussed by OC. J. Shaw, in Farwell vs, 
B. R. R. Oo. (4 Metef., 49), and since pretty generally adopted, 
The doctrine, is that one servant cannot recover from his 
master damages for an injury occasioned by the negligense 
of his fellow servants. Tne policy of this rule is mainly 
based on the nature of the contract between servant and 
master, and the legal presumption that the compensation of 
the servant has -been adjusted by risks of this sort. The 
servant, as C. J. Shaw observed, “ does not stand towards the 
master in the relation of a stranger, but is one whose rights 
are regulated by contract.” 

But it is conceded, that if the master employs incompe- 
tent servants, or defective machinery, the risks arising from 
either of these are not implied by the contract. 

To provide a safe place where the servant can work, would 
seem to be one of the most obvious duties of the employer. 
A master is bound to exercise proper care in the materials 
and machinery given to aservant to work upon, or with, and 
if this duty is neglected, he is liable for injuries, (Whart. on 
Agen., Ch. 1, § 20.) 

If the superintendent, Legg, was not a fellow servant of the 
plaintiff, and was guilty of negligence in the construction of 
this scaffold, and the plaintiff was guilty of none, there can 
be no question of the right of recovery. 

It is insisted; and authorities are quoted to establish the po- 
sition, that Legg was a fellow servant of the plaintiff. To 
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examine and review the cases in this country and in England 
in regard to what constitutes fellow service, would oceupy 
more time and space than is allowed or expected in judicial 
decisions. We refer to the text books to show a great diver- 
sity of opinion. We think Mr. Legg was the agent, not the 
servant, for the corporation. He was the vice principal, and 
whatever he did was their act. The instruction given by the 
court was then mainly correct. 


/ The judgment must be reversed, because the court in an 


instruction to the jury allowed them to find vindictive or 
punitive damages, when there was no evidence to justify such 
au instruction. 


Judgment reversed and case remanded. The other judges 
concur except Judge Vories, absent. 


—O 


Euizasera A. Marraews, Defendant in Error, vs. Tuomas 
K. Sxm«er, e/ al., Plaintiffs in Error. 


1. Corporations—Grant of powers must be strictly pursued.—Corporations have 
only such powers as are specially given by their charters, ar are necessary to 
carry into effect some specified power ; aud the mode of procedure prescribed 
be the terms of the grant must be strictly pursued. Any other exercise of 
powers is ultra veres. 

2. National bank cannot take real estate security for contemporaneous loan— In- 
junction. —Under the Act of Congress (Rev. Stat. U. 8. p. 998; See 32 5136, 
5137) a national banking association has no power to take a deed of trust 
on real estate as security for acontemporaneous loan ; and it has no powers 
not conferred by congress. And injunction will lie to prevent a sale by the 


bank under the deed. 
Error to St. Louis Circuit Court. - 


Britton A. Hill, for Plaintiffs in Error, cited Green’s 
Brice’s Ultra Vires 39, 40 and notes. 
Noble & Orrick, for Defendant in Error cited 2N. J., 623; 


2 Cow., 419; Beaty vs. Knowles, 4 Pet., 152; 15 Ohio St. R., 
85; 7 Ga., 221; McMaster vs. Reid, 1 Grant’s Case Penn., 
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36 ; 15 Johns., 358 ; 2 Conn., 678 ; 5 Conn., 560 ; 2 Comst., 430; 
Wiley vs. First Nat. Bk. of Brattleboro, 47 Vt., 552; Am, 
Law Reg., June 1875, p. 342; Wickler vs. First Nat. Bk. of 
Hagerstown, Am. Law Reg. Oct. 1875, 616; 7 Mo., 585; 18 
Wall., 588; Fowler vs. Scully, 72 Peun., 468. 


Waener, Judge, delivered the opinion of the court. 


The error complained of in this case is the action of the 
court in rendering a perpetual injunction restraining the trns- 
tees from selling the plaintiff's property. From the record 
it appears that the plaintiff executed her note payable to Ster- 
ling Price & Co. for $15,000, due two years after date, and to 
secure payment of the note she made a deed of trust, bear- 
ing even date with the same, on certain real estate belonging 
to her. The note and deed of trust were delivered to Ster- 
ling Price & Co., who afterwards transferred them to the 
Union National Bank of St. Lovis, a banking institution or- 
ganized under the act of congress, to secure a loan for $15,000, 
advanced to Price & Co. by the bank. Price & Co. having 
failed to pay the money advanced on the note, and secured by 
the deed of trust, the trustee, at the request of the bank, ad- 
vertised the property for sale, and the plaintiff filed her peti- 
tion to enjoin the trustee and the bank from proceeding with 
the sale. Whether the deed of trust in the hands of the bank 
amounted to a valid security, which could be enforced in 
payment of the money advanced, depends upon the construe- 
tion of the act of congress providing for the formation of 
national banking associations [Rev. St. U. 8., p. 998]. By 
§5136 of the Rev. St., authority is given to the banking asso- 
ciations “to exercise by its board of directors, or duly author- 
ized officers or agents, subject to Jaw, all such incidental 
powers as shall be necessary to carry on the business of bank- 
ing, by discounting and negotiating promissory notes. drafts, 
bills of exchange and other evidences of debt by receiving 
deposits; by buying and selling exchange, coin and bullion, 
by loaning money on personal security,” &c. By § 51387 it 
is provided that: “A national banking association may purchase 
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hold and convey real estate for the following purposes, and 
for no other. First, such as shall be necessary for its imme- 
diate accommodation in the transaction of its business. Second, 
such as shall be mortgaged to it in good faith by way of se- 
curity for debts previously contracted. Third, such as shall 
be conveyed to it in satisfaction of debts previously contracted 
in the course of its dealings. Fourth, such as it shall pur- 
chase at sales under judgments, decrees or mortgages held by 
the association, or shall purchase to secure debts due to it.” 

The act, as will be thus seen, gives the association power 
to loan money on personal security, and to purchase, hold and 
convey real estate in certain specified cases. 

The general principles defining the extent and mode of ex- 
ercise of corporate powers are well settled and have often 
been passed upon by this court. Corporations have only such Y 
powers as are specially given by their charters, or are neces- 
sary to carry into effect some specified power. (St. Louis vs. 
Russell, 9 Mo., 507; Blair vs. Perpetual Ins. Co., 10 Mo., 
559; Ruggles vs. Collier, 43 Mo., 353.) They must act strict- 
ly within the scope of the powers conferred on them by the 
act calling them into being; and where a grant of power 
from the legislature is relied on, the mode prescribed in that 
grant for doing any particular thing must be pursued accord- 


ing to the law creating them. (Han. & St. Joe R. B. Oo. vs. |“ 


_ Marion Co., 36 Mo., 294.) The distinction between natural 

persons and corporations is, that while the former may make 
any contract not prohibited by law or against public policy, 
the latter can exercise no powers not expressly conferred on 
them by their charters. (Bank of Louisville vs. Young, 37 Mo. 
398.) In Great Eastern Railway vs. Turner [L. R. 8. Ch. 
Ap., 152] Lord Chancellor Selborne gave a brief and compre- 
hensive statement of the law applicable to questions of cor- 
porate powers. He said, “The company is a mere abstrac- 
tion of law. All that it does, all that the law imputes to it as 
its act, must be that which can be legally done within the pow- 
ers vested in it by law. Consequently an act which is wtra 
vires, and unauthorized, isnot an act of the company, in such a 
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sense, as that the consent of the company to that act can 
be pleaded.” As this case depends upon the interpretation 
of a national statute we may refer to’ some of the cases in 
U. S. Supreme Court to see what view that tribunal hasta. 
ken of the law construing the powers of corporations. 

In the Bank of the U. S. vs. Danbridge (12 Wheat., 64), 
the rule is stated to be, that, “ whatever may be the implied 
powers of aggregate corporations by the common law, and the 
modes by which these powers are to be carried into operation, 
corporations created by statute must depend, both for their 
powers and the mode of exercising them, upon the construe- 
tion of the statute itself.” 

In Head vs. Providence Ins. Co., (2 Cranch. 127), Ch. J. 
Marshall defines the powers and limitations of statutory cor- 
porations with great clearness, as follows: “ Without ascrib- 
ing to this body, which in its corporate capacity is the mere 
creature of the act to which it owes its existence, all the 
qualities and disabilities annexed by the common law to 
ancient institutions of this sort, it may be correctly said to be 
precisely what the incorporating act has made it: to derive all 
its powers from that act and to be capable of exerting its 
faculties only in the manner the act authorizes.” Judge 
Strong, now of the Supreme Oourt of the U. S., in deliver- 
ing the opinion of the Pennsylvania court, in a case where the 
national banking law was directly bronght in question, said: 
“The bank is a creature of the act,dependent on it forall — 
its powers, and controlled by all the restrictions which the 
act imposes.” (Venango Nat. Bank vs. Taylor, 56 Penn. St. 
15.) 

In all the cases where questions have been raised respect- 
ing the powers and liabilities of national banks, it has been 
invariably held, that the banks have only the powers con- 
ferred upon them in the act providing for their formation. 
That from that act they derive their sole authority, and 
that they must be strictly governed by itand kept within 
the line of its limitations. In Wiley vs. The First Nat. Bk. 
of Bratteboro (47 Vt., 546), it was decided; that the taking of 
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special deposits, to keep merely for the accommodation of the 
depositor, was not within the authorized business of the banks 
organized under the act of congress, and that the cashiers of 
such banks had no power to bind them on any express con- 
tract accompanying, or on any implied contract arising out of, 
such taking. So, in a recent case in Maryland (Weckler vs. 
The First Nat. Bk. of Hagerstown, 14 Am. Law Reg., N. S., 
609), it was held, that in the act authorizing the incorporation 
of national banking associations, the kind of banking was 
limited and defined, and as the act contained no grant of 
power to engage in bond-brokerage, it was, therefore, prohi- 
bited to the banks, and that it was not necessary to the pur- 

of their existence, or in any sense incidental to the 
business of banking. It was, accordingly, decided in an ac- 
tion of deceit against a national bank, seeking to recover 
damages for the alleged fraudulent representations of its tell- 
ers made in the sale to the plaintiff of certain railroad bonds, 
that the business of selling bonds on commission was not 
within the scope of the powers of national banking associa- 
tions, and that the bank could not under any circumstances 
earry it on, and being thus beyond its corporate powers, the 
defense of ul/ra vires was open to it, and that it was not re- 
sponsible for any false representations made by its teller by 
which the plaintiff might have been damaged. 

The very question which comes up for adjudication in this 
case was presented and passed upon in Fowler vs. Scully (72 
Penn. St., 456). In that case Fowler, without any previons 
indebtedness, gave to the First National Bank of Pittsburg a 
mortgage to secure the bank for notes, &c., thereafter to be 
discounted for him. Upon a proceeding for foreclosure the 
court decided that lending money by a national bank on mort- 
gage or real estate security was ultra vires and forbidden, 
and the mortgage was declared to be void. 

National banks possess just such powers as the act incorpo- 
rating them gives to them—no more. They are the creatures 
of the act, and controlled by all its restrictions and limitations. 
Express power is given to them to “ carry on the business of 
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banking by discounting and negotiating promissory notes, 
drafts, bills of exchange and other evidences of debt ; by buy- 
ing and selling exchange, coin and bullion ; by loaning money 
on personal security; by obtaining, issuing and circulating 
notes according to the provisions of the act.” Banks are 
formed and organized for commercial purposes, and not to 
deal in real estate. Their business is to discount and nego- 
tiate promissory notes, drafts, bills of exchange and other 
evidences of debt, the buying and selling of bills, bullion, 
and lending of money on personal security. To permit them 
to loan their money on real estate security would be destrue- 
tive of their efficiency and defeat the object had in view in 
their creation. Instead of being agents for purposes of trade, 
dealing in commercial paper, discounting notes and furnish- 
ing the necessary facilities for loans, they would have their 
capital locked up in landed property, and thus be powerless 
to carry on the business which induced their organization. 
These speculations in real estate are also hazardous, and have 
no legitimate connection with the business of banking; they 
require the employment of outside parties to look after the 
land and examine titles and are apt to embark the bank into 
enterprises which sooner or later will end in insolvency, 
Congress doubtless had these considerations in view, when it 
provided that the money should be loaned on personal secu- 
rity. When the mode of personal security was declared and 
pointed ont, that excluded all others, for the maxim expressio 
unius est exclusio alterius must prevail in this case. 

But the intention does not rest merely on the provision re- 
quiring personal security on loans. Section 5,137 specifies 
for what purposes national banking associations may purchase 
hold ‘and convey real estate, and forbids their dealing in that 
kind of property for any other purposes. They may pur- 
chase and hold so much real estate as may be necessary for 
their immediate accommodation in the transaction of their 
business; such as may be mortgaged to them in good faith 
by way of security for debts previously contracted ; such as 
shall be conveyed to them in satisfaction of debts previously 
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contracted in the course of their dealings, and such as they 
shall purchase at sale under judgments, decrees or mortgages 
held by them, or shall purchase to secure debts already due. 
These are the specified instances, and the only instances, in 
which it is permissible for national banking associations to 
purchase or hold real property. Aside from the real estate 
necessary for the transaction of their business, they can only 
acquire that description of property to enable them to se- 
cure themselves for debts previously contracted. But in no 
case can they loan money on the faith of real estate security 
where the debtor was not previously indebted to them. If 

they do the security taken is wtra vires and void, and may 
be pleaded by the party as a defense against its enforcement. 

The case at bar shows that there were no previous dealings 
between the plaintiff and the bank; the bank loaned the 
money and took the deed of trust as security. This it had 
no power to do, and the judgment of the court below will be 
affirmed. 

All the judges concur, except Judge Vories, who is absent. 


Juuia A. Fioxe, Defendant in Error, vs. Fioxg, 
Plaintiff in Error. 


1, Divorce—Decree on cross-bill in plaintiff's absence-—In an action for divorce, 
wheve defendant files his cross-bill, and the case is called for trial in the ab- 
sence of plaintiff, under the present practice (Wagn. Stat., 1041, 3 16; Id., 
533-4, 3 3) the court may dismiss plaintiff's bill and proceed at the same time 
to hear testimony and award a divorce on the cross-bill. (Nordmanser vs. 
Hitchcock, 40 Mo., 182, commented on.) 


Error to St. Louis Circuit Court. 


C. C. Simmons, for Plaintiff in Error, cited Nordmanser 
vs. Hitchcock, 40 Mo., 182; Sto. Eq. Pl., § 398; Wilson vs, 
Bodley, 2 Litt.. 55; Sharp vs. Pike, 5 B. Mon., 155; Meyer 
vs. Field, 37 Mo., 441; Corby vs. Dean, 44 Mo., 381; Oh. 
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Pr. Act, art. 2, § 14; R. C. 1835, p. 509, Id., 1845, art, 
2, § 23, p. 842; Ryan vs. Ryan, 9 Mo.,539; Nagel vs. Nagel, 
12 Mo., 53. 


P. E. Bland & A. M. McEthinney, for Defendant in Er. 
ror, cited Enderkin vs. Fitch, 2 Ind., 90; Stoner vs. Stoner, 
9 Ind., 505; Slason vs. Wright, 14 Vt.. 208; Kemp vs. Mack- 
well, 3 Atk., 811; Sto. Eq. Pl., 5th ed.. 375, § 399; 2 Barb. 
Ch. Pr., 127; Field vs. Schieffelin, 7 Johns. Chy., 252; 
Nordmanser vs. Hitchcock, 40 Mo., 178. 


, Napron, Judge, delivered the opinion of the court. 


This was a petition by the wife for a divorce from her 
husband on various grounds. The answer denied all the al- 
legations of the petition, and, alleging various statutory causes, 
asked a divorce on his part. A replication was filed, and the 
case was set for trial, the plaintiff not appearing, but the de- 
fendant appeared and answered to the cause, and the court 
proceeded to hear the proofs offered by defendant, and having 
first dismissed the plaintiff's petition, gave a judgment and 
decree of divorce for the defendant on his cross-bill. On the 
following day of the term the plaintiff moved for a new trial, 
on the ground that the court erred in hearing the same cn 
the petition and answer, and permitting the trial to proceed 
in the absence of the plaintiff; that the only proper judgment, 
which could have been taken against the plaintiff, was a judg- 
ment of dismissal, and could not after that lawfully proceed 
to trial, and this motion was overruled, and the only question 
in the case is as to the right of the court to proceed to hear 
and determine the case in the absence of the plaintiff. 

The 16th section of the 9th art. of our code of court prac- 
tice provides that “when the action is called for trial, either 
party may proceed to try the issues, and in the absence of the 
adverse party, unless the court, for good cause, otherwise di- 
rect, may proceed with his case, and take a dismiesal of the 
suit, and a verdict, or a judgment, as the case may require.” 

Previous to the introduction of the code, the chancery 
practice act provided that “no complainant shall be allowed 
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to dismiss his bill, after cross-bill filed, without the consent 
of the defendant.” (R. C. 1835, art. 2, $14.) In the same 
article, in the revision of 1845, this provision is copied in see- 
tion 23, p. 842. 

By the third section of the act concerning divorce, the de- 
fendant is allowed to make his answer a cross-bill, and re- 
quires such answer to be sworn to in the same manner as the - 
original petition, and then the section proceeds to declare, 
“that upon the hearing of the cause, if the court shall be sat- 
isfied that the defendant is the injured party, it shall enter 
judgment divorcing the defendant from the said plaintiff as 

yed in the answer.” 

Did this section mean that a cause could not be heard in 
the absence of the plaintiff? The 16th section of the practice 
act seems to assume the contrary. 

The 8th section of the divorce law also provides, that “in 
all cases where the proceedings shall be ex parte, the court 
shall, before it grants the divorce, require proof of the good 
conduct of the petitioner, and be satisfied that he or she is an 
innocent and injured party.” 

Both parties are petitioners in this case. The proceedings 
may be ex parte either by the absence of one or the other. 

The case of Nordmanser vs. Hitchcock (40 Mo., 182) has 
not escaped our examination ; but it is obvious, that the 16th 
section of our practice act was not considered in that case, 
and it did not involve any construction of our divorce law. 

The judgment of the General Term is reversed, and that 
of the cireuit court in Special Term, affirmed. The other 
judges concur. Judge Vories absent. 
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Tue Merroporrran Bank or Sr. Louis, Respondent, vs. Wy, 
F. ef al., Appellants. 

1. Practice, Supreme Court—Case brought up a second time— What issues may be 
heard—Res adjudicata.—When a case has been once decided on solemn ap 
gument in the Supreme Court, and again comes there on appeal or writ of er. 
ror, generally speaking, only such questions will be noticed, as were not de 
termined in the previous decision, Whatever had been so passed upon is rey 
adjudicata, 

2. Married women, nole by—Intention to bind separate estate-—In reference to 
her separate estate, a married woman is treated as a feme sole ; and the giv 
ing of a note, or making of a written contract, by her, raises the presumption, 
that she intends to bind such estate. The contrary intention may be shown, 
but it must appear from the instrument itself, and cannot be shown by parol, 


Appeal from St. Louis Circuit Court. 


Hitchcock, Lubke & Player, for Appellants, cited Yale vs, 
Dedion, 29 N.Y., 450-9 ; Willard vs. Eastham, 15 Gray, 335; 
and these cases are cited with strong approbation in the text 
of his opinion by Wagner, J., in Kimm vs. Weippert, 46 Mo, 
543-4. 


F. K. Ryan & Daniel Dillon, for Respondent, cited Mil- 
ler et al. vs. Brown, 47 Mo., 504; Meyers vs. Van Wagoner, 
56 Mo., 115; Kimi vs. Weippert, 46 Mo., 545; Claflin vs, 
Van Wagoner, 32 Mo., 252; Lincoln vs. Rowe, 51 Mo., 571; 
McQuie vs. Peay, 58 Mo., 56; Coates vs. Robinson, 10 Mo,, 
757; Whitesides vs. Cannon, 23 Mo., 457; Tuttle vs. Haag, 
46 Mo., 48; Schaforth vs. Ambs, 46 Mo., 114; Bonner vs. 


Wheaton, 46 Mo., 366. 
Waavyer, Judge, delivered the opinion of the court. 


This was a suit brought for the purpose of charging the 
separate estate of the defendant Lucy G., with the payment 
of a promissory note which she signed in conjunction with 
her husband. This ease has been once before in this court, 
(53 Mo., 444) and it was then held, that the property. yow 
sought to be charged was the separate estate of the defend 
ant, and as such liable for the debt. After the case was re 
manded here, it was again tried in the cirenit court, ands 
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judgment was rendered in favor of the plaintiff, subjecting 
the property specifically to the satisfaction of the demand. 

At the trial the defendant admitted that she signed the 
note, and testified that it was done at the request of her hus- 
band; that she received no part of the consideration. and did 
not know for what purpoge the note was made. She was 
then asked what connection the note had with her separate 
estate, but the question was obje&ted to by the plaintiff, and 
the objection was sustained. She was also asked if she knew 
that she had a separate estate, but this question was ruled 
out. The further inquiry was-put, whether by signing the 
note she intended to bind her separate estate; but the court 
excluded the question. 

The point is presented now, that was raised when the case 
was here before, that Mrs. Taylor had no separate estate, but 
this question was ruled against her in our former decision, 
and it must be considered as settled. 

When the case of Roberts vs. Cooper, (20 How., 467). was 
before the Supreme Court of the United States the second 
time, after it had been tried in the circuit court on the prin- 
ciples established by the Supreme Court in the first trial, it was 
decided that the court could not be compelled, on a second writ 
of error in the same case, to review their decision on the first 5 
that after a case had been brought there and decided. and a 
mandate issued to the court below, if a second writ of error 
was sued ont, it bronght up for review nothing but the proceed- 
ings subsequent to the mandate; that none of the questions 
which were before the court on the first writ of error could be 
releard or examined upon the second, and to allow a second 
writ of error or appeal to a court of last resort on the same 
questions, which were open to dispute in the first, would lead 
to endless litigation; for there would be no end to a suit if 
every litigant could by repeated appeals compel a court to 
listen to criticisms on their opinions, or speculate on chances 
from changes in its members. 

This doctrine has been approved and followed in this court. 
(Chambers vs. Smith, 30 Mo., 156; Overall vs. Ellis, 35 Mo., 
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209.) When a case has been decided npon solemn argument 
in this court, and again comes here on appeal, or by writ of 
error, only such questions will generally be noticed as were 
| not determined in the previous decision. Whatever was 
| passed upon must be regarded as res adjudicata. 

| We must, therefore, under the circumstances of this 


decline any further consideration of the character of the eg. 
tate which was vested in the defendant. 
The law, in reference to married women binding their sep. 
arate estates, has been so long established in this State, that 
it has become a rule of property, and cannot now be shaken, 
( It may be that their estates would be better protected, and 
that the policy of the law would more surely be carried out, if 
in all cases where the married woman was surety for another, 
or she made the contract as a mere accommodation, no lis 
bility should be enforced against the estate, unless by an ex 
press instrument she made the debt a charge upon it. 
But too many interests have grown up on the strength of 
a contrary rule to permit us now to change it. If achange 
is desirable, it should not be made by the courts, but by the 
legislature, where its operation will be prospective, and can- 
\ not interfere with previous transactions which were had on 
“the faith of our former decisions. A married woman is ip- 
capable of making a contract except in regard to her separate 
property. But in reference to that she is treated as a feme - 
sole, and if she gives a note the law implies, in the absence 
of proof to the contrary, that she intends to bind it. It may 
appear that there was no intention to bind the separate es 
tate, but the intention must be manifested from the contract 
itself, and cannot be shown by parol testimony. The intent 
that the separate property should not be bound, to be of any 
importance, should be a part of the contract ; that is to say, 
the writing or contract should show on its face, when prop- 
erly interpreted, that no charge upon the separate estate was 
intended to be created. (Kimm vs. Weippert, 46 Mo., 532.) 

The court, therefore, did not err in ruling ont the testi- 
mony which was offered for the purpose of showing that the 
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defendant signed the note with an intention different from 
that implied by law. As the defendant, when she signed the 
note possessed separate property, the law presumes that she 
intended to render that property liable for the satisfaction 
of the obligation, and as nothing different appears from the 
contract itself, the judgment should be affirmed. 

All the judges concur, except Judge Vories, who is ab- 


sent. 


Smon OsermeyER, Respondent, vs. et al., 
Appellants. 

L. Judgment—Setting aside of on grownd of fraud in obtaining. —It would re- 
quire a strong case to authorize the setting aside of a judgment taken by 
default on the ground that the same was procured through false representa- 
Gene.’ 


‘ 


Appeal from St. Louis Circuit Court. 
E. T. Allien, for Appellants. 
Simon Obermeyer, for Respondent. 
Waennr, Judge, delivered the opinion of the court. 


Plaintiff instituted his action against the defendants ona 
promissory note, and judgment was rendered thereon for want 
ofan answer. The defendants afterwards filed a motion to 
set aside the judgment, alleging in substance that the same 
was obtained by the fraud of the plaintiffs attorney, and that 
they had a meritorious defense. 

The bill of exceptions contains only the affidavits and 
eounter-affidavits on which the motion was heard. The only 
affidavit in support of the motion, that presents any grounds 
for disturbing the judgment, was made by Einstein, the de- 
fendant. He testified that he applied to the plaintiff for an 
extension of time in the payment of the note, and proposed 
to make him secure by a deed of trust on real estate; that the 


nt 
of 
| 
| 
| 
q 
at 
n, 
id | i 
} 
of q 
ze | 
he q 
n- q 
te q 
ce 1 
ay 
ct i | 
nt 
Va 
a8 
tl- 


ST. LOUIS. 


Obermeyer v. Einstein, et al. 


plaintiff agreed to accept the same and referred him to his 
attorney ; that he presented to the attorney an abstract of title 
and that he assured him that it was satisfactory ; that, bein 
about to leave the city for a few days, the attorney told him 
that nothing would be done towards taking judgment until hig 
return, when the arrangement for executing the deed of trust, 
could be perfected, and that in violation of this agreement, 
during his absence, a judgment was rendered, because no ap. 
swer was filed. 

But this statement is positively contradicted in the affida. 
vits of the plaintiff and his attorney. The plaintiff says, 
that he never agreed to any delay; that he told the defend. 
ant if he entered into the arrangement, the security would 
have to be on real estate entirely unincumbered, and such as 
his attorney would approve of, and that he referred the whole 
matter to his attorney. The attorney deposes, that upon an 
examination of the title of the real estate, he found that it 
was incumbered for more than its true value, and he informed 
the plaintiff that he wonld have nothing to do with it, and 
that no arrangement could be made, and that no further time 
would be given. He denies wholly and entirely the charges 
made by the defendant in his affidavit, and declares explicitly _ 
that he never told the defendant, or led him to believe, that 
he would not take judgment when the ease was called ; but, 
on the contrary, he informed him he would prosecute the suit 
diligently and rigorously, and the defendant said he had no 
defense and would not employ a lawyer to file an answer for 
him. 

The court overruled the motion, and we must presume thit 
jt decided correctly. The evidence, as it appears in the 
transcript, preponderates decidedly in favor of the plaintiff, 
and if all the witnesses were equally credible, the judgment 
would be right on the ground of the weight of evidence. It 
would require a strong case to justify us in interfering, and 
such a case is not presented here. 

As far as any meritorious defense is concerned, that was 
abandoned in the argument, and the matter stated could not 
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in any event redound to the advantage of the defendants, 
Judgment affirmed. All the judges concur, except —! 
Vories, who is absent. - 


Sr. Lovis anp Frorissant Rattroap Company, Respondent, 
vs. Martin Atmerors, et al., Appellants. 


1, Eminent domain—Condemnation of land for railroads—Ezxceptions to report 
of commissioners. —Where land, taken for railroad purposes, is appraised by 
commissioners, it is the duty of the circuit court, on exceptions filed, to hear 
testimony, if offered, as to the adequacy of the compensation awarded. And 
where such testimony is presented, the refusal of the lower court to consider 
it will work a reversal of the cause. 


Appeal from St. Louis Circuit Court. 
Finkelnburg & Rassieur, with Foullaire, for Appellants. 
Hoven, Judge, delivered the opinion of the court. 


The defendant, Almeroth, has appealed to this court from 
a judgment of the cireuit court of St. Louis county, confirm- 
ing commissioners’ report of damages sustained by him in 
consequence of the-condemnation, by the plaintiff, of a por- 
tion of his land for railroad purposes. Exceptions were filed 
to the report of the commissioners in the circuit court, based 
solely upon the ground that the damages awarded were inade- 
quate. At the hearing of the exceptions, testimony as to the 
value of the land taken, and the damages thereby sustained 
by the defendant, was introduced by both parties, at the con- 
clusion of which the court decided that it had no authority to 
review the finding of the commissioners as to the values or 
damages, or to hear evidence thereon, and that, unless there 
was some irregularity in the manner of proceeding adopted 
by the commissioners, or some error in the principles upon 
which the ussessment of damages was made, there was noth- 
ing for the court to review; whereupon the exceptions of the 
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defendant were overruled and final judgment was rendered 
agajnst the appellant, which was affirmed at General Term, 

It was expressly decided by this court in the case of Han. 
nibal Bridge Co. vs. Schaubacker (49 Mo., 555), that, in cases 
of this character, it is the duty of the court, on exceptions 
filed, to hear testimony, if offered, as to the adequacy of the 
compensation awarded, and to exercise the ample powers given 
by the statute as the right and justice of the case may require, 
It is not the province of this court to review the evidence 
given in the circuit court, with a view of determining whether 
that court should or should not have set aside the report of 
the commissioners, but only to see whether there was any 
testimony tending to support the exceptions, and by which 
the cireuit court should have been guided in rendering its 
judgment thereon. There was such testimony in this case, 
and the circuit erred in declining to consider it. 

The judgment will be reversed. and the canse remanded to 
the cirenit court for further proceedings upon the exceptions 
of the defendant. 

All the judges concur, except Judge Vories, who is absent, 


Constantine Maguire vs. Tae Stare Savines Association, 
Respondent, and Tue County Court or St. Louis Counry, 
Appellant. 


1. Revenne— Taz bills on personally under statute of 1865— Interest on, extor tion- 
Action against collector—Claim of county court—Principal and agent.— Under 
the statute of 1865 (Gen. Stat. 1865, p. 122, 33°84, 51 and 26), delinquent tax 
bills on personalty did not bear interest, and when the collector received the 
same and retained it long after his term of office expired, he was held guilty 
of extortion, regardless of his motives. And it was held further, that where 
the party taxed made vain application for abatement of the interest, and paid 
it under fear and threat of levy by the collector, an action would lie for the in- 

; terest so obtained. And in such state of facts, on interpleader in the circuit 

court between the party having paid the same and the county court, the lat- 

ter can have no claim at law or in equity. It could not be claimed, as be 
tween himself and the tax payer, that the collector was agent of the county, 
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and that payment to him was in effect payment to the county, for such rela- 
tion only applies to lawful transactions. 


Appeal from St. Louis Circuit Court. 


Thomas C. Reynolds, tor Appellant, cited Walker vs. St. 
Louis, 15 Mo., 563; Christy’s Adm’r vs. St. Louis, 20 Mo., 
143; State vs. Powell, 44 Mo., 436; Hill. Tax., pp. 421-4, 
449-51; Fellows vs. School, 39 Me., 559; Dow vs. Chicago, 
11 Wall., 108; Miss. Co. vs. Jackson, 51 Mo., 23; Hill. Tax., 
423, § 92b.; Brown vs. Harris, 52 Mo., 307. 


Noble & Urrick, for Respondent, cited Gen. Stat., 1865, 
ch. 18, §§ 26, 58 and 84;° Falconer vs. Higgins, 2 McLean, 
212; Cooley Const. Lim., 2d ed., 266; Goggins vs. Turnip- 
seed, 18. C., (N. 8.) 180; Claflin vs. McDonongh, 33 Mo., 
412; Smith vs. Redfield, 27 Me., 145; Preston vs. Boston, 
12 Pick., 7, 14 and 15; Sumner vs. Dorchester, 4 Pick., 
861; Joyner vs. School Dist., 3 Cush., 567; Dakotah vs. 
- Parker, 7 Minn., 278; Mayor of Balt. vs. Leffenower, 4 Gill., 
425. 


Sxrrwoop, Judge, delivered the opinion of the court. 


This proceeding in its origin was an action for money had 
and received. It was brought in 1873 by the State Savings 
Association against Constantine Maguire, former collector of 
St. Louis county, for the recovery of $10,372.54, alleged to 
have been illegally collected by him in 1871, when acting in — 
the before mentioned official capacity, and converted to his 
own use. The above sum was collected as interest on certain 
tax bills amounting to $25,593.60, assessed against certain 
personal property of the association, for the years 1865-66 
and 1867. Pending the action thus brought, the county court 
of St. Louis county, as is alleged, made claim to the money 
so collected, but never accounted for. Whereupon Maguire 
filed his petition in the nature of a bill of interpleader, pray- 
ing that the association and the county court be required to 
interplead in order to the determination of the question to 
whom the money belonged. This was accordingly done, and 
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the court, on evidence adduced, found and decreed for the 
association. holding it entitled to recover the money for whieh 
it had originally sued. 

The case thus presented involved two questions: Ist, 
whether the tax bills referred to bore interest after the oceur- 
rence of delinquency ; 2d, if they did not bear interest, whether 
the interest was collected under such circumstances as to an- 
thorize its recovery by the association. 

In relation to the first point no doubt is entertained. An 
examination of section 84, p. 122, Gen. Stat.. 1865, the law 
in force at the time the taxes referred to had accrued, will 
clearly show that, while the legislature with special care pro- 
vided that the taxes on land and town lots “should, if not 
paid, bear ten per cent. interest from the first day of January, 
etc. ;” yet not the slightest mention is made in that section as 
to any interest by way of penalty in consequence of the non- 
payment of taxes due on personalty. 

The legislature, in thus specially mentioning and provid- 
ing for interest on land tax, must be presumed to have had ° 
in contemplation the whole matter of affixing penalties for 
failure to pay taxes at the appointed time, and therefore in- 
tentionally negatived the accruing of interest on any species 
of property other than real. And this presumption obviously 
accords with the familiar maxim of such frequent recognition 
in statutory construction : ewpressto unius exclusio alterius. 

And there is nothing in section 51, nor in other sections of 
the same chapter, at all indicative of a legislative intention to 
supply any supposed omission in section 84. But in addition 
to the reasons already urged, one of perhaps equal cogency 
is found in the reflection, that the sale of land for the non- 
payment of taxes could not be immediately accomplishied ; 
while, by the provisions of section 26 of the same chapter, 
collectors were urged to diligence, and were empowered “ to 
seize and sell the goods and chattels of the person liable for 
the taxes, in the same manner as goods and chiattels are, or 
may be, required to be seized and sold under execution issued 
on judgment at law. and no property shall be exempt from 
seizure and sale for taxes, etc.” 
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Armed with such powers, no necessity, it seems, would ex- 
ist for delay, so far as concerns taxes due on personalty, and 
if no delay, then, evidently, no necessity for interest by way 
of penalty. Whether the act under discussion be supported 
br reason or otherwise, is, however, a matter with which we 
have no concern, as we can by judicial construction, neither 
enlarge the penalties which it imposes on the one hand, nor 
* diminish them on the other. 

Section 58 of the same chapter, to which reference has been 
made, makes provision for the “full compensation” for the ser- 
vices of the collector, and, therefore, cuts off any possible in-— 
ference to be drawn, that the law had left a margin, whereby 
that official could, under the euphemistic head of “ perqni- 
sites,” appropriate to his own use a portion of the monies 
collected. This being the status of the law applicable to the 
case before us, it would be difficult to arrive at any other con- 
clusion, but that the money collected in excess of that really 
due was collected without authority of law, and extorsively 
obtained, and if this was done wilfully and corruptly, the 
offense of extortion was complete ; for extortion is defined as 
“the taking of money by an officer, by color of his office, 
either when none at all is due, or not so much is due, or where 
itis not yet due.” (Coke Litt., 3686; Wagn. Stat., 488, §§ 
19, 20.) 

The preceding observations bring us to the second point 
proposed for determination, in respect of which we deem it 
unnecessary to discuss the question so earnestly pressed upon 
our attention, whether the facts of this case constitute duress 
in its strictly technical sense. And we refrain from this dis- 
cussion for the following reasons: The testimony of Mr. Par- 
sons, the president of the association, shows that he had ap- 
plied in vain to the county court for an abatement of the in. 
terest complained of ; and shows also, with sufficient clearness, 
that the money was unwillingly and compulsorily paid—paid 
to one seemingly clothed with power to seize and sell goods, 
etc., for the payment of the illegal demand, and paid under 
fear that such unjust demand would be enforced. 
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In Wolfe vs. Marshal (52 Mo., 167), Judge Wagner de- 
clared, as the result deducible from many authorities, that 
payment will be considered involuntary when made to a 
party armed with apparent authority to seize upon either the 
person or goods, and the payment is made to prevent the 
threatened seizure. 

Such illegal exactions furnish ample ground for the main- _ 
tenance of an action for money had and received, constitut- 
ing, as they do, what Mr. Justice Woodbury in Maxwell vs, 
Griswold (10 How., 242), very aptly terms “moral duress.” 
The parties in these cases do not treat with each other on 
equal terms, the money being exacted colore officit. There 
are numerous authorites which give utterance to the same 
doctrine. (2 Chit. Contr., 11th Am. Ed., 943; Ripley vs. 
Gelston, 9 Johns., 201; Quinett vs. Washington, 10 Mo., 53; 
Snowden vs. Davis, 1 Taunt., 358.) 

Again, it is quite clear from previous observations, that 
Maguire was not entitled to the money in dispute, and his 
course in the premises was clearly illegal and extortionate, 
no matter what views he entertained, nor what motives 
prompted him in collecting and retaining in his possession 
the money long after the expiration of his official term. The 
money being unlawfully obtained, the county court could 
certainly have no equitable right to it, and hence, could have 
no standing in a court of equity, when asserting a claim to 
money obtained by an infraction of law. No equitable de- 
mand can be built on such a foundation, or find recognition in 
a court of conscience. And a court of that character, which 
from its very organization intuitively abhors and repudiates 
every symptom and semblance of oppression, will frequently 
interfere where undue advantage has been oppressively ob- 
tained, althongh under circumstances not constituting “ legal 
duress.” (Piel vs. , 16 Ves., 156; Lady Strathmore 
vs. Bowes. 2 Bro. OC. C., 345; 1 Chit. Contr., 273.) 

And here the opportunity was distinctly afforded for such 
interposition, as the court below had the disputed fund im- 
mediately within its grasp, and awaiting its disposition in 
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accordance with well settled principles long recognized in 
equity jurisprudence, and was directly called on as a court of 
chancery to declare to whom of the interpleaders the money, 
in equity and good conscience, belonged. Under these cir- 
cumstances, no hesitancy, it would seem, could, on the evi- 
dence adduced, attend the deliberations of the chancellor, or 
retard the prompt arrival at the result reached. 

But there is yet another element in this case which cannot 
be ignored. As before stated, the money in litigation was 
never paid over by the collector. This was something which 
had actually occurred in all the cases cited from our own re- 
ports, by counsel, with one exception, to be presently adverted 
to. Of course, no intimation is given as to what conclusion 
we should come, did the present instance present the same 
feature. 

It may be objected, that the payment to the collector was, 
in effect, one to the principal for whom he was apparently 
acting, and that, therefore, the payment must be considered 
as made to that principal. But it should be recollected, that 
the relation ordinarily existing between principal and agent 
only appertains to transactions which are lawful, because the 
law will not intend the existence of this relation in transac- 
tions of a different complexion. (Sto. Ag., § 11.) And though 
the doctrine of estoppel might possibly apply, as ruled in 
Mississippi Co. vs. Jackson (51 Mo., 23), as between the col- 
Jector and the county, and thus prevent a denial on his part 
of the agency, yet this doctrine could not be successfully in- 
voked, especially in a case like the present, to prejndice the 
right of the association, and estop it also from asserting its 
ownership of the sum in question. ; 

Viewed then in any light, the decree of the court below 
commends itself to our approval, and is accordingly affirmed. 
The other judges concur, except Judge Vories, who is ab- 
sent. 
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Ira Bovrett, Appellant, vs. Marinus W. Warne, Respond. 
ent. 


. 

1. Replevin on execntory agreement will not lie—Where there is only an agree. 
ment to sell, and the sale is not executed, an action for the possession cannot be 
maintained. The proper remedy in such case would be an action for damages 
arising out of the breach of the contract. 

2. Replevin—Verdict for defendant—Judgment for full value, when improper— 
Rights of parties, how adjusted—In replevin, based on a claim of purchase, 
where the jury find the right of possession to be in defendant, and it appears 
that plaintiff paid part of the consideration, judgment for defendant for the full 
value of the property is improper. It should be for the amount to which de 
fendant would be entitled in view of all the facts of the case (such as instal- 
ments of purchase money, received by him, etc). The statute touching claim 
aud delivery of property was intended to make a complete and satisfactory ad- 
justment in that action of all the rights of the parties. 

8. Replevin—Land deeded in part consideration for goods—Cure in title after 
suit brought, proof of, admissible, when.—In replevin for goods, for the @ur- 
chase of which land had been deeded as part of the consideration, and it ap- 
peared that there was a slight defect in the title which was removed after suit 
brought, but before the trial, Aeld; that evidence of such reform of title was 
competent. 


Appeal from St. Louis Circuit Court. 
G. W. Bailey, for Appellant. 


The court erred in refusing to permit plaintiff to show, by 
proper documentary evidence, that since this action was in- 
stituted the title of the lot had been perfected by plaintiff. 
(Wash. R. P.. 3 ed., vol. 3, p. 276-7; Pierce vs. Hall, 41 
Barb., 142-144; Id., 277, 278; Crowley vs. Wallace, 12 Mo., 
143 ; 3 Cow., 75; Irvine vs. Irvine, 9 Wall., 617; Poole vs. 
Fleeger, 11 Pet., 185, 211 ; Shumate vs. Reavis, 4 Me. 333, 
336; Ware vs. Johnson, 55 Id., 500; Carter ve. Mills, 30 Id., 
440, 443; Union Bank vs. Maynard, 51 Id., 548; Mitchel vs. 
Handfeldt, 33 Id., 481-439; Thornton vs. Miskimmon, 48 
Mo., 219-222 ; Jackson vs. Bull, 5 Johns. R., 309; Jackson 
vs. Raymond, 1 Johns. Ca.,°85 [fn]; Heath vs. Ross, 12 
Johns. Ca., 140 ; Jackson vs. Bard, 4 Johns. Ca., 230; Jack- 
son vs. Davenport, 20 Johns. R., 536, 551. 


Krum § Madiil, for Respondent. 
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\ 
Waaener, Judge, delivered the opinion of the court. 


This was an action, under the statute for the claim and de- 
livery of personal property, to recover the possession of @ 
' stock of merchandise. The plaintiff gave a bond and was 
put in possession. | 

From the record it appears, that on the 9th day of April, 
1873, plaintiff and defendant entered into a written contract 
at St. Louis, whereby the stock of goods in question was sold 
to plaintiff by the defendant, for the sum of ten thousand 
dollars, defendant guaranteeing that the actual cost price of 
the goods was the sum of thirteen thousand five hundred 
dollars. Payments were to be made by plaintiff part in land 
and part in cash, as follows: One lot of business property in 
Kansas City was to be taken at its appraised cash value, to 
be free and unincumbered, and the method of appraisement 
was provided for. The remainder was to be paid in two in- 
stalments. one thonsand dollars in cash, and the balance in 
fifteen days after the completion of theinventory. The con- 
tract then provided for an inventory of the goods at the ex- 
pense and under the direction of plaintiff, the vendee, and pro- 
vided that if the goods were not up to the guaranteed cost price, 
there should be no breach of the contract, but a correspond- 
ing reduction of the amount of the purchase money only. 
Possession was not to be given plaintiff, except for the pur- 
pose of taking an inventory, until he had fully complied with 
Me condition on his part. Sales of the goods were to be 
goutinued in the store where the goods were, at plaintifi’s 
expense, and the proceeds were to be applied in reducing the 
amount of the purchase money. 

The plaintiff paid to the defendant one thousand dollars 
at the time the agreement was drawn up and signed. The 
lot at Kansas City was appraised at $4,500, but it seems 
there was some difficulty about the title.’ Defendant, how- 
ever, finally received a deed for the same, and gave the plain- 
tiff a receipt therefor, in which it was expressed that the 
$4,800, at which it was valued, was to be applied to a credit 
on the goods. He also acknowledged the receipt of a check 
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for $975 and $25 in cash, which, if the check was honored, 
was also to be applied in payment of the contract. Plain. 
tiff then, at the request of the defendant, made the deed to 
Mary A. Warne, the defendant’s daughter, but there was a 


mistake in the deed, the property being described as situated 


in St. Louis county instead of Jackson county. This deed 
was offered in evidence by the plaintiff, and excluded by the 
court. This error was not discovered till after the suit was 
brought, but when it was found out plaintiff made a new 
deed rectifying the error, and had it recorded in the proper 
county. This was also offered in evidence by the plaintiff, 
and ruled out. 

It is claimed that the defect in the title, which was a right 
of dower in a small portion of the premises, was cured after 
this suit was begun, and deeds were offered in evidence to 
prove that fact, but the court excluded them. 

Plaintiff further offered to prove, that defendant’s danghter 
Mary had conveyed the lot to one Burchard, in satisfaction 
of a debt due from defendant to Burchard, and that the 
latter was, at the time of the trial, in possession under the 
conveyance. This evidence the court rejected. 

There was a tender by the plaintiff, before the institution 
of the suit, of the sum of three thousand dollars, which the’ 
defendant refused to accept, and which, it was alleged, with 
the previous payment and the real property, made up the 
whole value due the defendant for the goods. There was a 
controversy as to whether the goods had ever been delivered 
to the plaintiff after the inventory was completed, and this 
was the sole issue upon which the court submitted the case 
to the jury. 

For the defendant an instruction was given, that the plain- 
tiff could not recover unless he had shown in evidence, to the 
satisfaction of the jury, that at the time he began his suit he 
was entitled to the immediate and exclusive possession of the 
stock of goods in question. 

For the plaintiff the court gave the converse of this propo- 
sition, and declared, in substance, that if, after the inventory 
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of the stock of goods, the defendant surrendered possession 
thereof to the plaintiff, and the plaintiff teok the same, or if, 
from the evidence, it was shown that the plaintiff complied 
with all the conditions owhis part of the contract for the sale 
of the goods, or complied to the satisfaction or acceptance of 
the defendant, before the institution of the suit, then the 
verdict should be for the plaintiff. All the instructions of 
the plaintiff in reference to the conveyance of the real prop- 
erty, were rejected. | | 

There was a judgment againet the plaititiff and his sureties i 
on the bond, for the full value of the goods. The judgment 
is right upon the simple theory upon which the case was sub- 
mitted. 

Where there is only an agreement to sell, and the sale is 
not executed, an action for the possession cannot be main- 
tained ; the proper remedy would be an action for damages 
arising out of the breach of the contract. Whilst an agree- 
ment is executory, an action of replevin will not lie. If the 
plaintiff had not conformed to and fulfilled the stipulations 
of his agreement, and no delivery had been made, then he 
had no such present property in the goods as would enable i 
him to maintain an action for the possession. In this regard ( 
the finding of the jary is conclusive against him. But it often | 


happens, that a party has a title and valuable interests in chat- 
tels when he is not entitled to possession. In such cases the 
main difficulty is in fixing the measure of damages, where he | 
has unlawfully obtained the possession. In the preset case | 


the judgment for the defendant is for the full value of the 
goods, without in anywise accounting for the amount he had 
received on thiein. 

In the case of Dilworth ve. McKelvy (30 Mo., 149). Jndge 
Napton, in speaking for the whole court on the question 
here involved, said: “Our etatate provides, that if the plain- 
tiff fails to prosecute his action with effect, and has the prop- 
erty in his possession, the value uf the property shall be ae- 
sessed by the court or the jury, and the damages for the de- 
tention. The judgment, in the event of a verdict for the de- 
23—voL. LXIL. 
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fendant, is directed to be for a return of the property or the 
payment of its assessed value, at the election of the defend, 
ant, and for damages and costs. We are not of opinion, that 
this statute intended the entire value of the property to be 
assessed, except where the defendant is the absolute owner, 
Where the defendant has only a special interest in the prop 
erty, the jury, or court, should assess the value of that inter 
est. To assess the absolute value in such cases would lead to 
manifest injustice. * * * © It may happen in a snit of 
this kind, brought by the general owner of property against 
one who claims a special interest in it, that the defendant's 
interest in the property expires or is extinguished after the 
suit is brought and before judgment. In such an event, the 
Supreme Court of Massachusetts held in one case that the 
judgment should be for costs only. It may happen, again, 
that the defendant is bailee of the property, entitled to its 
possession for a limited period, which has not expired when 
the suit is tried. In such a case the value of the defendant's 
interest should be assessed, and the judgment should be for 
that value, or for the return of the property into the defend. 
ant’s possession, until his interest ceases. * * * * The 
judgment in each case must be modified by the circumstances, 
so that the merits of the controversy may be settled in one 
action. The statute is a general one, designed to meet all 
the exigencies which the old action of replevin did, and the 
equity of its provisions will embrace these qualifications of 
the forms in which judgments should be entered.” 

If we apply this reasoning and these principles to the case 
at bar, we do not think that this judgment can be sustained, 
It is conceded, that one thousand dollars was paid on the 
goods at the time the agreement was executed, and tliree 
thousand dollars more was tendered in full payment.’ 

Now, as to the lot in Kansas City, althongh there was 8 
slight defect in the title at the time the conveyance was 
made, which the plaintiff agreed to remove, and which might 
not have been removed at the time this suit was brought, still 
it was subsequently removed before the trial, so the defendant 
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was not injured thereby, at least only to a nominal extent. 
Again, if the plaintiff deeded the property to defendant’s 
danghter, as his agent, and she conveyed the same to one of 
defendant’s creditors, who took possession thereof and still 
polds the same, upon what principle of justice can defendant 
be allowed to retain the benefit of the property, and also 
keep the one thousand dollars, and then in addition recover 
the full value of the property. Suppose the defendant is in- 
solvent, shall he be permitted to recover from the plaintiff 
and his sureties the entire amount that the goods were valued 
at, and then turn the plaintiff over for the protection of his 
rights to a separate and distinct action at law? 

In such an action, although it could be shown that defend- 
gut had the one thousand dollars paid him, and that he had 
used the property in liquidation of his debts, yet where would 
be the plaintiffs means of obtaining satisfaction? Surely it 
would be inequitable to allow the defendant to receive full pay 
for his goods and retain besides what he has received from the 
plaintiff. As was said in Dilworth vs. McKelvy, our stat- 
ute was intended to make a complete and satisfactory adjust- 
ment of all the.rights of the parties in this action, which has 
not been done in this case. Our practice contemplates, that 
all matters between parties shall be finally determined in one 
suit where they grow out of the same transaction, and the 
case here is a strong instance illustrating its wisdom. 

The court erred in rejecting testimony offered by the plain- 
tiff, and its judgment will be reversed and the canse re- 
mapded. Judges Napton and Sherwood concur; Judges 
Vories and Hough absent. 
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Jacos Respondent vs. Tar Amenioan 
Insurance Company, Appellant. 

1. Practice, civil—Evidence, weight of—Insurance—Burning of Property a 
Where in @ suit on a policy of insurance, the defense is, that the barning of 
the property was due to the act of the plaintiff, the issue is to be deci 
as in other civil cases, according to the preponderance of evidence and the 
reasonable probability of its truth. (Marshall vs. Thames Fire Ins, Co,, 
43 Mo., 586, and Polston vs. See 54 Mo., 291.) 

2 Practice, civil—T/ial—Inatructions— Commenting on Evidence.—An instruc. 
tion in a suit on a policy of insurance, where the defense was, that the plaintiff 
caused the burning of the property insured, which would avoid the policy, 
stated, that the issue was to be decided by the preponderance of evidence ; 
the court added thereto—“ regard being had, however, to the serious nature of 
the charge, in determining the preponderance or weight of evidence.” Held 
impropet, a8 injecting into the case an element of criminality, which it wag 
the object of the instruction, as asked, to eliminate, and as also being a com. 
mentary on the evidence, and besides the intent of the plaintiff in causing the 
burning of the property was not involved in the case. 

8 Insurance— Policy, conditions of —Other insurance, notifications of—Quere, 
will the renewal of a policy, or the taking out of other insurance in place of 
that expiring, vitiate a policy in another company, which required a notifica- 
tion of all subsequent insurance, no notice having been given, and the property 
never being insured for a greater amount than was allowed in such policy? 


Appeal from St. Louis Circuit Court. 
Rankin § Hayden, for Appellant. 


I. The addition made by the court to the instruetion in 
regard to the difference between the rule of evidence in 
civil and criminal cases, vig: “regard being had, however, to 
the serious nature of the charge in determining the prepon- 
derance or weight of evidence,” was erroneous. (Marshall 
vs. Thames Fire Ins. Co., 43 Mo. 586.) Besides the addi- 
tion was a comment on the evidence. It negatived the rest 
of the instruction. 

II. The policy was avoided by subsequent insurance with no 
notification todefendant. The part of the policy containing 
these words does not appear in the bill of exceptions, but 
this is not necessary, since in the answer these words are set 
up in hee verba, and the reply does not deny that they are 
correctly quoted from the policy. 
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Rothschild v. The American Central Ins. Co, 
It is of vital importance to companies who do an extensive 
“ usiness, and have riske in distant states, that they should 
know what is going on that may affect their risks. All facts 
that may give vise to suspicion and thus be the means of 
self-protection, particularly so important a fact as that one 
of the co-companies in the risk had canceled its policy, and 
thus caused a new policy to be procured, the defendant had 
a right to have knowledge of, and to obtain such knowl- 
it inserts a special clause in the policy. (Burt vs. 
Peoples’ M. F. Ins. Co., 2 Gray, 897; Hutchinson vs. The 
Western Ins. Co., 21 Mo., 97; Healy vs. IL. F. Ins. Oo., 5 
Nev., 268; Merritt vs. N. Ins. Oo., 18 Upper O., 529.) 


James O. Broadhead, with Broadhead & Overall, for Res- 
pondent. 


I. The terms of the policy, as set out in this reeord, show 
that insurance to the amount of $15,000.00 is allowed, but pro- 
vide for no notice whatever in any ease. The testimony 


shows further, that the amount of insurance never at any — 


time exceeded $15,000.00, and was in fact at the time of the 
fire only $13.500. 

IL The court in adding the amendment to the instruction 
evidently had in view this apparent common sense proposi- 
tion, that “the serious nature of the charge” is an important 
fact in determining the “probability” of ite truth. 


Hoven, Judge, delivered the opinion of the court. 


This was an action on a policy of insurance issued on the 
30th day of October, 1872, by which the defendant insured 
the plaintiff for one year from the first day of November, 
1872, against loss or damage by fire to the amount of $2,500 
ona certain stock of merchandise. 

The defenses made were, that the fire was occasioned by the 
act, design, and procurement of the plaintiff; that the plain- 
tiff was guilty of fraud in the statements and representations 
made to the compayy, on which he obtained said policy, and 
was further guilty of fraud aud falee swearing in the proofg 
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of loss made by him ; and that, in violation of the conditions | 
of his policy, the plaintiff obtained subsequent insurance og 
his stock, withont notifying the defendant thereof and having 
the same indorsed on his policy, whereby the policy became 
void. The foregoing matters of defense were put in issue by 
the reply of the plaintiff. The loss occurred on January 5th, 
1873. 

By the terms of the policy a total insurance of $15,000 
was allowed. On the same day on which the defendant jg 
sued its policy, the plaintiff took out insurance in five other 
companies, which, including the defendant’s policy, amounted 
in the aggregate to $15,000. One of these policies was ig 
sued by the Amazon [nsurance Company, and was for $3,000, 
Some time in the year 1872 this policy was canceled. and 
immediately thereafter, and before the fire, the plaintiff took 
out a policy for $1,500 in the Penn Fire Insurance Company, 
Of this the defendant had no notice whatever. The entire 
policy does not appear anywhere in the record, but it is ad- 
mitted by the pleadings, that it was therein provided, that in 
ease the insured, or his assignee, shonld, after the date of 
said policy, make any other insurance on said property, and 
should not with reasonable diligence give notice to the de- 
fendant and have the same indorsed on said policy, or other- 
wise acknowledged by said company in writing, then said 
policy should cease and be of no further effect, and that any 
subsequent insurance on said property should be notified to 
the defendant to the end that the same should be endorsed on 
- gaid policy, in default whereof said policy should be of no 
effect. 

The testimony relating to the origin of the fire was circum- 
stantial and contradictory. Portions of it tended to establish 
the defense set up by the defendant; and on this issne the 
defendant asked the following instructions: 

“The jury is instructed, that one of the questions submitted 
to them is, whether the fire originated by any act, design, or 
procurement on the part of the plaintiff, or through any evil 
practice done or suffered by his privity or with his consent 
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In deciding this question, the jury must take into account 
every fact and incident connected with the fire and subse- 

nent transactions, as detailed in evidence before them, and 
decide according to what they consider the most probable 
conclusion. The rule in civil cases, like the present, is dif- 
ferent from what it isin criminal cases. In criminal cases 
the question is as to guilt or innocence of a crime, and there 
the jury must be satisfied that the offence was committed, 
beyond a reasonable doubt, by the person accused. In crim- 
jnal cases, if any reasonable doubt remains in the minds of 
the jury, they are bound to give the accused the benefit of 
such doubt. . But in civil questions like the present there is 
no question whether any crime has been commited. The 

nestion in this case is merely a question of greater or 
less probability, andthe jury in order to find a verdict for the 
defendant need not be satisfied of the complicity of the 
plaintiff in the burning in any other way, or with any differ- 
ent degree of satisfaction, than if the question were an ordin- 
ary question in a civil case.” 

This instruction was refused, as asked, but the court gave 
it after affixing the following words: “regard being had, 
however, to the serious nature of the charge, in determining 
the preponderance or weight of evidence,” to all which the 
defendant at the time excepted. 

The following instruction was given by the court at the 
instance of the plaintiff, in regard to the insurance taken out 
by the plaintiff in the Penn Insurance Company after the 
defendant’s policy was issued. 

5. “The court instructs the jury, that by the terms of the 
policy of insurance sued on, the insured might have and keep 
any amount of insurance on the merchandise in his store 
mentioned in the policy, which he might choose to have 
thereon, not exceeding fifteen thousand dollars total insurance 
thereon, and if the jury find from the evidence, that there 
was not at any one time more than fifteen thousand dollars of 
insurance on said property, then defendant is not discharged 
from its liability as insurer on account of the amount of in- 


| 
| 
| 


360 | st. LOUIS. 
Rothschild v. The American Central Ins. Co. ae 


surance which plaintiff had on said merchandise; and no no. 
tice to defendant of the insurance taken on said property 
was necessary, if the total insurance did not exceed fifteey 
thousand dollars.” 

The following instruction on the same subject was asked 
by the defendant, and was refused bythe court: 

“If the jury believe from the evidence, that it was by the 
policy provided and made one of the conditions thereof, that 
in case of subsequent insurance on the property insured by the 
detendant’s company, notice ‘thereof must be given to the 
company, to the end that such subsequent insurance might 
be endorsed on the policy or otherwise acknowledged in 
writing, and that in default thereof the policy should cease 
and be of no effect, and further believe, that at the time the 
policy was taken ont there was $15,000 insurance on said in- 
sured property; which $15,000 insurance continued to exist 
some time after said policy was made out and delivered; and 
that afterwards, and before the fire, the plaintiff did, by or 
through his agent, take out another policy of $1500, insurance 
on the same stock of goods without notice thereof to defend- 
ant, then the plaintiff violated the conditions of the policy 
sned on, and cannot recover.” 

The action of the court below on the foregoing instructions 
has been assigned for error, and no other matter has been 
presented for review by the appellant in his argument here, 
There was a judgment for the plaintiff, which was affirm. 
ed at General Term, and defendant has appealed to this 
court. The instruction asked by the defendant defining the 
difference between the eonclusiveness of the proof required 
to warrant the jury in finding a verdict against the defen- 
ant, in civil and in criminal cases, is couched in nearly the 
identical words employed in an instruction, which received 
the approval of this court, in the case of Marshall vs. Thames 
Fire Ins, Oo. (43 Mo., 586.) In that case, as in the present, 
the defense was that the fire was the act of the insured, and 
the ruling there made was subsequently endorsed, both in the 
opinion of the court, and in the dissenting opinion in the 
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ease of Polston vs. See (54 Mo., 291). The object of the in- 
struction in this ease, as in the case first cited, was to inform 
the jury, that in passing upon the question whether the 
burning wasthe act of the plaintiff, they were not determin- 
ing the guilt or innocence of the plaintiff of a criminal charge ; 
and that, in order to find a verdict for the defendant, the 
law did not require them to be satisfied beyond a reasonable 
doubt, that the fire was designed and procured by the plain- 
tiff, but only that they should be satistied that the weigiit of 
evidence preponderated in fafor of the conclusion that plain- 
tiff did burn, or eanse to be burned, the property insured, 
and that the reasonable probability of truth was in favor of 
such conclusion. 

Now to tell the jury, that, in determining on which side the 
weight of evidence was, regard was to be had to the serious 
nature of the charge, was to inject into the case an element of 
eriminality, which it was the chief purpose of the instruction, 
as asked, to eliminate therefrom, and which, following the 
ease of Marshall vs. Ins. Co., supra, we think should have 
been excluded from the jury. | 

[t was equivalent to saying to the jury, if you find a ver- 
dict for the defendant on this ground, you will thereby es- 
tablish a serious charge against the plaintiff. It was caleu- 
lated to impress them with the belief, that greater caution 
should be exercised by them and proof of a more conclusive 
character should be required, than in ordinary civil cases. 
The supplementary words in question are further objection- 
able inthat they constitute a commentary upon the evidence, 
The niture of the charge would have been a subject of legiti- 
mate remark on the part of counsel in addressing the jury ; 
but the court had no right, under the system of practice 
which now obtains in this State, to characterize any portion 
of the testimony as constituting a serious charge against the 
plaintiff. Beside, the question of the intent of the plaintiff 
in cansing the burning was not involved in the case, and this 
as was remarked by Judge Adams in Polston vs, See, supra, 
may often be the case in snits on fire insurance policies. For 
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error committed by the court in refusing the instruction ag 
asked and in giving it as amended, the judgment must be re. 
versed, 

If the third instruction, asked by the defendant and re 
fused by the court, was only intended to declare that the de 
fendant was entitled to be notified of any subsequent insur. 
ance taken out by the plaintiff, which would make the aggre- 
gate insurance exceed $15,000, it was directed to an immaterial 
matter, and the court properly refused it, as there was no 
testimony on which to base it. But we apprehend the purpose 
was to express the converse of the proposition asserted in the 
fifth instruction given for the plaintiff, which was in effect, 
that no insurance, taken out by the plaintiff after the defen- 
dant issued its policy, could properly be termed subsequent 
insurance, within the meaning of the policy, if it did not 
make the aggregate amount of insurance exceed $15,000 ; and 
that as this $1,500 policy taken outin the Penn Ins. Co. was 
in lieu, or rather in partial substitution, of the volicy for $3,000 
canceled by the Amazon Co., making the whole amount of 
insurance at the time the last policy was taken out, and also 
at thetime of the fire, only $13,500, the defendant was not en- 
titled to any notice thereof. This isan important question, and 
we do not think it has received that attention in argument 
which its importance demands. There is not entire unifor- 
mity in the authorities which we have examined on this sub- 
ject. It has been the policy of this court to strictly construe 
conditions of this character contained in fire policies, and to 
exact a strict compliance with them. (Hutchinson vs. The 
Western Ins. Co., 21 Mo., 101.) 

Judge Story remarked in Carpenter ve. Prov. Ins. Oo. (16 
Pet., 519.) that the public have an interest in maintaining 
the validity of conditions in insurance policies, which may. 
be complied with in all cases by ordinary good faith and or- 
dinary diligence on the part of the insured. In the case of 
Brown vs.Cattaraugus Mut. Ins. Co., (18 N. Y., 385,) the pol- 
icy provided, that the insured should give notice of any other 
insurance effected by him and have it indorsed thereon, and 
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for failure to do so the policy should cease. It was there 
held, that the renewal by the same company of a prior insur- 
ance, which was made known when the policy sned on was 
jssued, was not within the terms or spirit of the provision re- 
quiring notice in case of making other insurance. The First 
Baptist Society vs. Hillsborongh Mut. Fire Ins. Co. (19 N. 
H., 580,) announces the same view and holds further, that tak- 
jing out a policy in another company of which no notice is 
given, if it be in lieu of prior insurance, will not affect the 
rights of the insured. Healy vs. Imperial Fire Ins. Co., (5 
Nev., 268) decides that no distinction is to be taken between a 
policy in renewal and an original policy, even in the same com- 
pany ; «nd that a policy in renewal is a new contract and con- 
stitutes “other insurance” within the meaning of a policy re- 
quiring notice of euch insurance. 

In the case of Burt vs. People’s Mut. F. Ins. Co. (2 Gray, 
898.) it was held, that a policy procured as a renewal ofa 
former policy, or asa substitute for it, isenbsequent insurance. 
The foregoing references indicate the views of some of the 
courts of last resort in other States on this subject. We deem it 
best, however, as the entire policy is not before us, and as the 
clause,on which the instructions now under consideration are 
based, may be only the pleader’s interpretation of the terms 
of the policy, and ag there has not been full argument on the 
question, to reserve this point for decision hereafter, should 
itever become necessary. The terms of the policy as pleaded 
require notice both of any other insurance and of any subse- 
quent insurance, effected by the insured. There is no de- 
cision of this court directly upon the point. For reasons 
hereinbefore given, the judgment will be reversed and the 
cause remanded. 

All the judges concur, except Judge Vories who is absent. 
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Ex Parrs Exiza R. Cuspaer, Respondents, vs. 
L. Franxuin, Appellant. 


1, Partition, judgment in, must not con/ravene will.—Where, by the terms of g 
will the estate is vested in the executors to be sold after the death of testa, 
tor’s wife, and the proceeds to be divided among the children, a judgment in 
partition on the death of the testator, is improper. Partition cannot be made 
in contravention of a will. 

2. Sheriffs’ sales—Inadequacy of consideration—Irregularities, as to strangers, 
as to privies.—Iuadequacy of price as a ground for setting aside a sheriff's 
sale, after the rights ef innocent third parties have intervened, is not favora. 
bly regarded by the courts. But a3 to parties affected with knowledge of the 
facts, infirmities and irregularities connected with the sale, such as inadequacy 
of consideration, failure of the sheriffs report to show sale during a session 
of the civeuit court and the like, are considered iu a different light, as ground 
for equitable relief. 

8. Sheriff's report of sale, exceptions to—Rule of St. Lowis circwit court, to what 
does not apply.—Rule forty-four of the St, Louis circuit court, providing that, 
unless exceptions to a sheriff's report of sale are made within three days, the 
same shall stand coufirmed, has no application to a case where irregularities 
are apparent on the face of the sheriffs return. 


Appeal from St. Louis Circuit Court. 
J. G. Chandler, for Appellant, cited Durham ys. Dur. 


ham’s Adin’r, 34 Mo., 447; Dan. Ch. Pr., 1726, and note; 
Rule 44 St. Louis Ct. Ct. 


Dryden & Dryden, for Respondents. 
Napron, Judge, delivered the opinion of the court. 


On the 10th of May, 1870, there was a petition filed in the 
office of the clerk of the circuit court of St. Louis county, by 
Eliza R. Cubbage, James R. Cubbage and Catherine Cub- 
bage, the two last named by their curator, Daly, for a parti- 
tion of certain lots in the town of Kirkwook. The petition 
stated, that the property was acquired by the petitioners 
through the will of Edward J. Oubbage, deceased; that Eliza 
R., the widow of said Edward, was entitled to a life estate in 
said lots, and the other petitioners,-who were minors and 
children of said Edw. J. and Eliza R., owned an undivided 
half in fee, subject to the life estate. And the petition asked 
for a partition according to their respective rights, and for a 
sale, if partition could not be made without prejudice, ete. 
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On the same dav, as the record shows, the court entered a 
jiigment, on proofs adduced, that the petitioners were tenants 
itt common of said lots, and determined their rights to be as 
follows: That said Eliza was entitled toa life’estate, and that 
the other two petitioners, minor children, were each entitled 
to an undivided half, subject to the life estate of said Eliza. 
It was therefore ordered, adjndged and decreed, that parti- 
tion of said real estate be made among the parties thereto, 
according to their respective rights, etc., and for that purpose 
the court appointed Henry T. Madd and Hiram Leffingwell, 
two respectable freeholders, etc., and Julius Pitzman, county 
stirveror, a8 commissioners to make the partition, and to re- 
port their proceedings to the court. 

On the 31st of Muy, 1870, the record states that the report 
of the commissioners was filed. Afterwards, on June 7, 
1870. the following entry appears of record: “Now, at this 
day, it appearing to the court that the report heretofore filed 
of the commissioners in this cause has been laid over for five 
days. under the rule of this conrt, and no objection to the 
confirmation thereof being made, it is therefore, on motion of 
A. W. Daly, ordered and adjudged that the said report be con- 
firmed ; and it farther appearing from said report, that parti- 
tion in kind cannot be made of the real estate mentioned, ete., 
it is therefore, on motion of said Daly, ordered that the sher- 
iff of St. Louis county proceed to sell said real estate accord- 
ing to law, on the following terms, to-wit: One-third cash, 
one third in @ year, and the balance in two years, the defer- 
red payments to bear six per cent., to be secured by deed on 
tle property sold. And it is farther ordered that said sheriff 
make return of his proceedings herein according to law.” 

On July 20th, 1870, the following entry appears: “On 
motion of the petitioners, it is ordered that the order of sale 
be amended nunc pro tunc, a8 of June the 7th, 1870, so as to 
fequire in the terms of sale one-tenth part of the purchase 
money to be paid in cash, and the balance ‘as in the former 
order. ” 
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On the 23d of July, 1870, the sheriff filed his report of sale, 
from which it appears, that he advertised the property on the 
7th day of June, 1870, and published the advertisement in 
two newspapers twenty days prior to the sale, and on the 5th 
of July sold all the right, title and interest of the parties to 
said lots, for $5,100 to Eliza R. Cubbage, who was the high- 
est bidder, and that said purchaser paid him $200 in part 
payment. 

The next entry on the record is without date, but appears, 
from the affidavit accompanying the petition, to bear date 
April 27. 1872. 

This petition was filed by B. A. Hill, as curator of James 
R. and Catherine Cubbage, aged thirteen and fifteen years, 
It recites the facts heretofore shown by the record, and states 
that said Eliza R. Cubbage has failed to pay the amount bid 
upon said property, and is now unable and refuses to pay the 
same, and that no deed was made to her by the sheriff. The 
prayer was, therefore, that said sale be declared null. And 
the petition further states, that said Daly, although appointed 
curator, never qualified, and they ask, therefore, that B. A. 
Hill be substituted as curator, in the circuit court. It is fur- 
ther alleged, that the will of their deceased father makes 
proper partition of said estate, and said partition was in di- 
rect contravention of its terms; and further, that said parti- 
tion and sale were made in the interest of said Eliza R. Cub- 
bage and A. M. Daly, their former guardian, and in fraud of 
the petitioners, and for the purpose of a private speculation 
on the part of said Eliza R. and said Daly, and the property 
was sold for a wholly inadequate price, and is etitirely preju- 
dicial to tne interests of the infant petitioners. ‘T'luis petition 
was accompanied by an affidavit of I. OC. McDonough, who 
stated that Mrs. Cubbage had wholly failed to comply with 
the terms of the sale, and was wholly insolvent, etc. 

Then there appears on the record, without date, a petition 
of J. Franklin, who states, that since the sale made by the 
sheriff, in July, 1870, he purchased all the right, title and in- 
terest of Eliza R. Cubbage in the lots sold, on the first day 
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of April, 1872, at sheriffs sale, upon execution against said 
E. R. Cubbage, and included all her right under eaid pur- 
chase. Said Joseph Franklin brings his deed into court, as 
evidence of his said purchase, and prays leave to pay into 
court all sums chargeable on account of said Eliza R.’s pur- 
chase of said lots under sheriff McNeil’s scale, and that a deed 
be made to him by said McNeil, and that out of the proceeds 
of sale so paid by petitioner, there be paid to him the present 
vaine of the life estate of said Eliza R., and for general relief. 

Afterwards, at the June term, 1873, the two motions were 
considered, and the motion of the curator Hill was sustained, 
and the sale to Eliza R. Cubbage set aside, and the motion 
by Franklin was overruled. A motion for « new trial was 
made, but overruled. 

In January, 1874, a bill of exceptions was filed, containing 
all the testimony offered on the trial of these two motions. 
The curator offered the will of Cubbage in evidence, and it 
was received against the objections of Franklin. In substance 
the will devised his real estate to his wife for life, and directed 
his executors, or the surviving executor, on the death of his 
wife, to sell said real estate, and divide the proceeds between 
his two children. The executor was authorized to make con- 
vevances. 

Evidence was given by the curator, on his motion to set 
aside the sale, that the property, without improvements, was 
worth at least $3,500, and the building cost $23,000, but 
was worth less at the time of the sale, by reason of its being 
badly constructed, of inferior materials, and located in a situ- 
ation not eligible for a hotel. There is no evidence of any 
fraudulent contrivance between Mrs. Cubbage and the cura- 
tor who petitioned for the partition. 

The building was erected by Mrs. Cubbage, after the death 
of her husband, and paid for with money advanced by Mr. 
Frauklin, of the firm of Dunean, Barr & Co., of which firm 
Mr. Cubbage had, in his lite time, been a member, and by 
the terms of the co-partnership, the business was to be con- 
ducted, after the death of either partner, in the same name, 
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tipon paying to the representatives of the dead partner $8,000 
avear. It seems from the evidence admitted, or offered, that 
$35,000 had been paid to Mrs. Cubbage by this firm, anda 
sule of the interest of Cubbage at one time was effected for 
$40,000, and that a suit grew out of this transaction, now 
pending. 

This evidence is nowise important, except to show the ob- 
ject of Mr. Franklin in buying the title of Mrs. Cubbage to 
the property. It was rejected by the court as irrelevant. 

The only question in the case is, whether the circuit court 
erred in setting aside the sale. There was no application to 
the court to set aside the judgment of partition. That the 
court erred in making an order of partition in the case, as 
the ‘facts now appear, is clear. The infant children of Cub- 
bage had no remainder in this estate. By the will it was 
vested in his executors, to be disposed of after the death of 
his wife, and the original judgment of partition was at least 

erroneous, if not totally void, as the facts now appear. Onr 
partition law is very broad, but it at least provides that a 
partition cannot be made in contravention of a will. Indeed, 
if the contrary was held, there would be no use in our stat- 
utes allowing a testator to make a will. But no question 
was made in this case as to the judgment of partition. The 
only objection was as to the sale, and perhaps, on the record 
as it stands, no objection to the original judgment of partition 
would avail. 

The rule of the court (No. 44) was as follows: “Within 
three days next after the sheriff shall have filed a report of 
his proceedings under any order of sale in partition cases, 
any party interested therein may make or file exceptions or 
objections thereto, and if no exceptions or objections be filed 
within the time above specified, then the same, if regular 
upon its face, shall stand coutirmed.” 

The report of the sheriff in this case did not show that the 
property was offered for sale during the session of the circuit 
court. Nor did the report show that the purchaser had com- 
plied with the terms of the order of sale, in giving notes or. 
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a deed to secure the purchase money. And these seem to be 
the only grounds upon which the sale was set aside, except 
that the sale was made at an inadequate price. 

The petitioner, Franklin. offered to pay his share of the 
purchase money, upon the hypothesis that he had bought the 
jnterest of the wife. 

The evidence in regard to the will was clearly inadmissible, 

* gs it had no reference to any issue in the case. 

Inadequacy of price, as a ground for setting aside a sher- 
iff’s sale, after the intervention of the rights of third parties, 
is a position not favorably received by the courts. There is 
always a great diversity of opinion as to the value of proper- 
ty, and ifa sale is fairly conducted, and competition is not 
precluded by improper means, the courts have seldom any 
better test of the value of property than the results of the 
sale. In this case the only bidders appear to have been the 
curator of the children and the agent of the mother. The 
curator who applied for the partition, and was present at the 
sale, seems to have been quite as ignorant of the rights of his 
wards in the sale as he was in the original partition. He 
seems to have imagined that his wards, the children of Cub- 
bage, had no interest in the building which had been put on 
the lots by Mrs. Cubbage, and therefore ceased bidding when 
the value of the lots alone was reached. 

There could be no hesitation in setting aside this sale, had 

‘no other rights intervened, and in this case Mr. Franklin 
comes into court, not as a purchaser without notice of a legal 
title, but as recognizing the failure of Mrs. Cubbage, from 
whom he bought, to comply with the terms of her bargain, 
and offering to pay the purchase’ money, and asking for a 
deed tohim. He occupies, then, the same position as if the 
imperfect title had still remained in his grantor. Very dif- 
ferent considerations would apply to a case where the sheriff 
had made a deed, and after the lapse of two years an attempt 
was made to set aside a sale, on account of the irregularities 
in the sale now eomplained of. The petitioner, Franklin, 
24—voL. 
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came into court chargeable with full knowledge of the gon. 
dition of the title he bonght at a sheriff's sale. As the sale 
on the partition proceeding had not in fact been completed, 
the discretion of the court, in regard to setting it aside or 
confirming it, had not been taken away by the lapse of time, 
| The 44th rule did not apply to a case, where irregularities 
apparent on the face of the sheriff's return had occurred. 
Upon the whole, we have, with some hesitation reached — 
the conclusion, that under the peculiar circumstances of this 
case, the judgment of the circuit court was right, and must 
be affirmed. The other judges concur. 


o— 


James H. Brrrron, Petitioner, 1s. Louis A. Sressr, ef al, 
Respondents. 


1. Office—Title to one not under the State—Supreme Court will not consider by 
certiorari.—Under the present constitution, Art. V, 312, neither appeal nor 
writ of error will lie from the Court of Appeals to the Supreme Court, where 
the title to an office, not under the State, is in contest; and for the same rea- 
son the title thereto cannot be examined by the Supreme Court on certiorari. 

2. Supreme Court—Original remedial writs—Jurisdiction as to, concurrent.— 
In all cases where the Supreme Court is authorized to issue original remedial 
writs, its jurisdiction is simply concurrent, and thesame matter may come up 
by writ of error or appeal from the lower court. 

8. Oficer—Mayor not one under the State—Constitution.—The mayor of a city 
is not an officer under the State within the meaning of the present consti 
tution. 

. 4. State officer—Powers and functions, how derived and exercised.—A State of. 
ficer may be connected with some of the municipal functions, yet he must de 
rive his powers from and exercise them in obedience to a State statute. And 
an officer elected under a municipal charter does not come within these re 
quirements. 

5. Supreme Court—Jurisdiction—Incompetency of lower court.—When the Se - 
preme Court bas no jurisdiction, it cannot assume it by reason of some ex 
traneous matter, such as the incompetency of the lower court by reason of 
some of its members having been of counsel iu the cause. 


Application for Certiorari. 
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H. A. Clover, for Petitioner. 


The Supreme Oourt has jurisdiction to award a certiorari 
not only to inferior courts, but to persons invested by the 
legislature with power to decide on the property or rights of 
the citizen, even in cases where they are authorized by stat- 
ute finally to hear and determine, if the jurisdiction be not 
taken away by express words. (4 Hawk., 144; 1 Galk., 146; 
1 Lord Raym., 580; Lawton vs. Commissioners of Cambridge, 
9 Cai., 179; Le Roy vs. Mayor, etc. of N. Y., 20 Johns, 430; 
Lynde vs. Noble, 20 Id., 80; Bradhurst vs. First Great S. W. 
Turnpike Co., 16 Id., 8; Ex-Mayor of Albany, 23 Wend., 
277. 

i a certioraré for such purpose is not to be allowed be- 
fore the case is finally adjudicated below. The office of the 
writ is not to withdraw the case before trial, but subsequently 
to cause it to be reviewed. (Lynde vs. Noble, 20 Jolins, 80, 
and cases cited by Judge Lindley in his opinion on a former 
application for the writ.) 


W. B. Thompson, for Petitioner. 


I. Though a statute declares that no appeal shall be allowed 
from an inferior tribunal, but that its decisions shall be final, 
yet the Supreme Court may review those decisions on certio- 
rari. (Murfree vs. Leeper, 1 Overt., 1; Reardon vs. Guy, 
2 Hay., 245; Clark vs. Paterson, 6 Binn., 128 ; Com. vs. Rabb, 
Wright [Ohio], 48; Penn. Co. vs. Spring Garden, 6 Serg. 
& R., 524; Ex parte Roe. F. & P. Charl. (Ga.}, 38 ; McClure 
vs. White, Asd. [Pa.]. 192.) 

Il. Though a statute directs that no certiorari shall issue 
to review or remove into the Supreme Court any proceeding 
had in pursuance of it, yet a certioraré may issue to bring up 
proceedings, which are not in pursuance of the statute, though 
they are had under pretence of it. (Ackerman vs. Taylor, 8 
N. J., 3, 268, 305.) 

IIL. While the right of appeal depends upon statutory pro- 
visions, it is equally well settled, that in the absence of ex- 
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press prohibition, a certiorari wiil lie in the absence of legis. 
lative restriction, when a court acts in a summary manner, or 
in a new course different from the common law. (Henry yg, 
Drage, 1 Minn., 166.) 


Henderson & Shields, for Petitioner. 


I. Though a statute declares that no appeal shall lie from 
an inferior tribunal, and that its decisions shall be final, yet 
the Supreme Court may review those decisions on certiorari, 
(Reardon vs. Gray, 2 Hayw. [N.C.], 245; Ex parte Roe, 
Fand. P. Charl. [Ga.], 38; Murfree vs. Leeper, 1 Tenn., 1; 
Comm. vs. Rabb & F., Wright [Ohio], 48; Levy vs. New 
York, 20 Johng., 430; People vs. County Court Jefferson, 
56 Barb., 136.) 

II. In proceedings by certiorari at common law, the Sn- 
preme Court determines the questions involved upon the re 
cord of the court below, and affirms the judgment of the court 
below, if regular and legal, if otherwise, it anashes the whole 
proceedings. (Haveland vs. White, 7 How. Pr. [N. Y.]. 154 
-6 ; Com’rs of Sonora vs. Supervisors, 27 Il]., 140; Carter va. 
Newbold, 7 How. Pr., 166; Fore vs. Fore, 44 Ala., 478; 
Hopkenter vs. Smith, 15 N. H., 152-4; People vs. Ass, 
Brooklyn, 39 N. Y., 81; Com’rs vs. Sheldon, 3 Mass., 188.) 


Chandler & Young, for Petitioner. 
Geo. A. Madill, for Respondents. 
I. The original jurisdiction of this “court, and of the St. 


* Louis Court of Appeals is the same. (New Const. Mo., Art. 


6. $$ 3, 12.) Each court has the power to issue writs of cer- 
tiorari, and to hear and determine the same. Bearing in 
mind that the case which the petition seeks to have reviewed 
by this court, is a contest of an election for the office of mayor, 
it will be seen on a reference to section 12 of Art. 6 of the 
constitution, that it is a case within the final appellate juris- 
diction of the Court of Appeals, provided this petitioner is 
required like other litigants to be content with the original 
jurisdiction of the courts of his own city and county. 
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In other words, this court is asked to hear indirectly by 
resort to the writ of cerféorart a case, which, by the consti- 
thtion of the State, it has no jurisdiction to hear on appeal. 


Pre Curt. 


The court have examined this case attentively, and whilst 
there are inany questions involved upon which doubts exist, 
they have unanimously arrived at the conclusion that the writ 
should be refused for the following reason: Our present con+ 
stitution has organized an appellate court in St. Louis county 
aud given to it final jurisdiction, except in certain specified® 
instances, and the only case in which its judgment can be re- 
vised as to officers is where the title to an office under this State 
is brought in contest. In every case respecting the title to 
an office, not under the State, it was obviously intended 
that its judgment should be final. : 

If a writ of error will not lie or an appeal be granted, then 
certainly a certéorart, which in effect performs the functions 
of an appeal or writ of error, ought not to be granted. It 
would be permitting this court by indireet means to assume 
a jurisdiction which the constitution directly prohibits it from 
exercising by the usual modes of procedure. If the certéo- 
rari had been issued by the Court of Appeals, which pos- 
- gessed undoubted jurisdiction, and its judgment thereon was 
final, that would amount to a convincing argument that it 
was never intended that this court’should take cognizance of 
the case. For there could not be under our system two courts » 
of concurrent jurisdiction, each of whose determinations 
would be final. In all cases where this court is authorized to 
issue original remedial writs, its jurisdiction is simply con- 
current, and the same matters can be determined, and usually 
are determined here, by appeal or writ of error in reviewing 
the judgments of the lower courts. The jurisdiction in both 
courts is undoubted, and it resolves itself into a question as 
to the tribunal in which the suit shall be instituted in the 
first place. 
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We do not regard the mayor of a city as an officer under 
the State within the meaning of the constitutional provision, 
There is a recognized distinction between State officers, whose 
duties concern the State at large, or the general public, al. 
though exercised within defined territorial limits, and muni- 
cipal officers, whose functions relate exclusively to the par. 
ticular municipality. (Dill. Mun. Corp., § 33.) A State off. 
cer may be connected with some of the municipal functions, 
but he must derive his powers from a State statnte and exe. 
cute his powers in obedience toa Statelaw. (State vs. Valle, 
%1 Mo., 29.) Whilst it is true, that the State grants the char 
ter under which a city is organized and acts, yet those elected 
in obedience to that charter perform strictly municipal fune 
tions, and do not act in obedience to State Jaws in the man- 
ner enjoined upon State officers. Therefore. if the mayor is 
not a‘State officer, in a contest relating to the title to the 
office, the Court of Appeals would be the court of last resort. 
But in the present case this court is asked to assume jurisdic 
tion where we think it is plain that it was not intended that 
we should have it. It is an attempt to get us to exercise a 
jurisdiction which the constitution by direct and reasonable 
intendment forbids. Where we are prohibited from acting 
upon a question on appeal or writ of error, we cannot upon 
any reasonable or just principle of construction take cogni- 
zance of it by certéorars. 

A suggestion has been made that the Court of Appeals is 
incompetent to aet on account of some of its members having 
been of counsel in the cause, but this can have no infinence 
in the determination of the case. If this court has no juris- 
diction, it cannot assume to exercise it by reason of any ex- 
traneous consideration. 

The writ must be refused. 
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—_— Jones, et al. v. Evans, et al. 
Susurn Jones, et al., Defendants in Error, vs. O. 
Evans. ef al., Plaintiffs in Error. 

1. Replevin—Consignment— Agent— Assignment—Advances.—Pursuant to an 
agreement made with a view to the purchase of certain hogheads of tobacco, 
they were shipped by A., to B., a commission merchant in St. Louis, to hold 
the same as his agents but without any charge, and to be delivered to the 
buyer, C., on and not before payment by him to B. of the purchase price, together 
with freight and all charges. To this arrangement B. and C. both agreed, and C. 
received and paid for part of the hogsheacs, but refused to take the remainder. 
AndA., learning this fact, demanded the tobacco from B., but was informed 
that he had made an assignment under the State law, and it appeared that the 
tobacco had been turned over to D. a warehouseman; that the warehouse re- 
ceipt given by him to B., had been delivered to the assignee. A. then tender- 
ed toD. all charges due him for storage. It also appeared that B. had made 
to A. remittances in excess of the amount received from C. and had paid cer- 
tain freight and charges on the tobacco. In replevin against D. for the to- 
baceo, the court held; Ist, that B. had no lien on the tobacco ; that the pay- 
ment of freight was an advancemert to C. and not to A.; that B., not being 
the agent of A. for the sale of the tobacco, was not entitled to be reimbursed 
out of the tobacco for the excess in his remittances; that the receipts gave D, 


no claim to the property as against A. 
Error to St. Louis Circuit Court. 


B. A. Hiil, tor Plaintiffs in Error. 


1. Warehouse receipts are negotiable by endorsement there- 
on. (Wagn. Stat., 220.) 

The holder of those receipts is the owner of the goods in 
law, and the warehouseman is liable always to deliver the 
goods to the holder of the warehouse receipt. 

Il. The plaintiffs must tender the amount of the advances 
to the assignee with the cost and expenses ; get the warehonse 
receipts and file a bill to enjoin the judgment that I see no 
way of preventing, and I do not know if they can get any 
remedy that way. 


Broadhead, with Broadhead §& Overall, for Defendants in 


Error. 


I. The warehouse receipts were not negotiated but only 
fell into the hands of the assignee nnder an assignment, made 
to him by virtue of the laws of Missouri. 

Il. This property can be surrendered withont the delivery 
of the wafehouse receipts. (Wagn. Stat., 221 § 10.) 
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IIL. If it appears defendant has only a special interest in the 
property, as against the plaintiff, the value of the interest of 
the defendant in the property should be assessed, and judg. 
ment should be rendered for defendant for the value so ag. 
sessed, or return of the property until such amount be paid 
at defendant’s option. (Dilworth vs. McKelvy, 30 Mo., 149; 
Frei vs. Vogel, 40 Mo., 149; Gillham vs. Kerone, 45 Mo, 
489; Nelson vs. Luchtemeyer, 49 Mo., 59.) 


Hoven, Judge, delivered the opinion of the court. 


This was an action under the statute, regulating the claim 
and delivery of personal property, to recover the possession 
of thirty-eight hogsheads of leaf tobacco. It appears from the 
record that in the fall of 1873, the plaintiffs, who were dealers 
in tobacco at Moberly, agreed to sell to one Patrick Keller 
sixty-two hogsheads of tobacco in the leaf, at eight and three 
quarter cents per pound, to be paid for and received by Kel- 
ler at Moberly. It was subsequently agreed by the parties 
that the tobacco should be shipped by rail to Sterling Price 
& Co. at St. Louis, who were to hold the same as agents for 
the plaintiffs, and not deliver it to Keller until it was paid for 
by him, at the rate of eight and three quarter cents per pound, 
free from any charge or expense. Keller was also to pay the 
freight and all charges thereon to Price & Co., so that the 
- plaintiffs should be at no expense whatever on account of 
the tobaceo. Price & Co. were engaged at the time, as brokers 
and’ commission merchants, in buying and shipping tobacco 
for Keller, and received the tobacco in question with know- 
ledge of the agreement between plaintiffs and said Keller, and 
acceded to the same. After the tobacco reached St. Lonis, 
Keller received and paid for twenty-three hogsheads, which 
were accounted for by Price & Co. to the plaintiffs. Keller 
declined to take any more of the tobaceo, and left the United 
States and returned to his home in Ireland, which facts Price 
& Co. communicated to the plaintiffs. Plaintiffs came to St. 
Louis to receive the thirty-nine hogsheads remaining in their 
possession, and were informed by them that they had sold one 
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hogshead to other parties, and that the remaining thirty-eight 
were stored in defendant’s warehouse; that they had made a 
voluntary assignment under the laws of the State of all their 
firm assets to George J. Davis, for the benefit of their credi- 
tors. and that the warehonse receipts issued to them by the 
defendants, who were warehousemen, had been delivered to 
said Davis, together with all the papers of the firm, but that 
said receipts had neither been sold, pledged nor disposed of — 
by them to said Davis, or to any other persons. From the 
10th to the 13th of September, 1873, Sterling Price & Co. 
remitted by letter to the plaintiffs the sum of $3,000, on ac- 
count of said tobacco. These letters are called for in the bill 
of exceptions, but they are not copied into the record and are 
not before us. 

Prior to the institution of this suit, plaintiffs demanded 
_ the warehonse receipts from Sterling Price & Co., and also 
from Davis, but they were not delivered to them ; they also 
tendered to the defendants all charges due to them as ware- 
housemen on account of the tobacco or its storage, and de- 
manded that the tobacco be delivered to them, but the defend- 
ants refused to receive payment of their charges or to de- 
liver the tobacco, unless the warehouse receipts were returned 
to them, which receipts defendants at the time knew were in 
the possession of said Davis as assignee of 8. Price & Co. 
Price & Co. paid the sum of $309.15 for freight and drayage 
on said tobacco and had received from Keller on account of 
tobacco and the freight thereon, the sum of $2,737.00. and 
plaintiffs did not pay, or offer to pay, to S. Price & Co., or to 
their assignee any sum of: money whatever. The property 
was taken from the possession of the defendants and delivered 
to the plaintiffs by the sheriff, who, at the time of the seizure, 
paid to the defendants the amount of their bill and took their 
receipt therefor. It is admitted, that the assignee Davis, after 
the institution of the present suit, instituted suit against the 
defendants upon the thirty-eight warehouse receipts claiming 
from them the full value thereof. 
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The case was tried by the court without the aid of a jury, 
and the following declarations of law were given at the ip. 
stance of the plaintiffs: 

1. “Plaintiffs ask the court to declare the law to be, that if 
plaintiffs owned a quantity of tobacco and sold or contracted 
to sell the same to Patrick Keller, he agreeing to pay cash 
therefor and receive the same, the tobacco in question being 
a portion thereof, and the tobacco was thereupon placed by 
plaintiffs in the possession of Sterling Price & Co. as their 
agents, to be held for them until paid for by said Keller, and 
to be then delivered to him, and that he failed to pay for or 
receive the tobacco in question in any reasonable time, but 
abandoned the purpose of paying for and receiving the same, 
and Sterling Price & Oo. as plaintiffs’ agents deposited it in 
the possession of defendants for safe keeping only ; and if be- 
fore this suit was commenced plaintiffs offered to pay to de- 
fendants the amount of their charges and claims on the ' 
tobacco, and requested that they deliver possession of the to- 
bacco to plaintiffs, and that they refused to receive payment 
of snch charges or claims, and refused to deliver possession of 
the tobaeco to plaintiffs, then plaintiffs were entitled to pos- 
session of said tobacco and should have judgment therefor.” 

2. “The court declares the law to be, that if plaintiffs were 
the owners of the tobacco in question, or entitled to the pos- 
session thereof as stated in the foregoing instructions, then 
the facts that Sterling Price & Co. had possession thereof as 
plaintiffs’ agents, while holding the same for plaintiffs as their 
agents deposited it in the warehonse of defendants, and took 
the warehouse receipts in evidence therefor, and that at the 
time this suit was commenced such receipts were held by 
Sterling Price & Co., or by George J. Davis as their assignee 
under the deed of assignment in evidence, and that they are 

still so held, do not constitute a defense to this action.” 

3. “If Patrick Keller contracted with plaintiffs to purchase 
the tobacco from them, and agreed that the same should 
be sent by plaintiffs to Sterling Price & Co., so that plaintiffs 
should be at no expense therein, and Sterling Price & Co. 
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were notified of such agreement before they received the to- 
baceo, and received it knowing that plaintiffs were not to pay 
any charges or expenses thereon, and plaintiffs did not request 
them to pay any charges or incur any expenses on said to- 
bocco for them, then Sterling Price & Co. had no lien on 
said tobacco as against plaintiffs for any charges or expenses 

id orineurred by them thereon.” 

4. “If plaintiffs were the owners of the tobacco and Sterling 
Price & Co. had it in their possession as agents for plaintifis, 
and holding it for them, and as such agents they placed it in 
defendants’ warehouse for safe keeping for plaintiffs, and took 
the warehouse receipts in evidence thereof, and before this 
suit was commenced they made the assignment in evidence, 
and George J. Davis became the assignee thereunder, and as 
such assignee, had and held said warehouse receipts at the 
time this suit was commenced and still holds them, then the 
facts of such receipts yong so taken and held constitute no 
defense to this action.” 

To the giving of each of the foregoing instructions the - 
fendants at the time objected and excepted. : 

The defendants asked the following declarations of _ 

1. “If the defendants were warehouse men in the city of St. 
_Lonis, during the vear 1873, and received the tobacco sned 
for from Sterling Price & Co. on storage as warehonsemen, 
and gave said Sterling Price & Co. warehouse receipts theretor, 
as read in evidence, that were outstanding when this suit was 
bronght, then the plaintiffs cannot recover in this action.” 

2. “If the defendants were warehousemen in the city of St. 
Louis during the year 1873, and received the tobacco sued for 
as warehousemen from Sterling Price & Co. on storage, and 
gave to Sterling Price & Co. warehouse receipts therefor as 
read in evidence, that were outstanding in the hands of George 
J. Davis as the assignee of Sterling Price & Co. when this 
snit was brought, and that said Sterling Price & Co., prior to 
this suit, had made advances to the plaintiffs on the said to- 
baeco or on account thereof, which advances were unpaid at 
the time this suit was brought, and which advances were not 
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paid or tendered by the plaintiffs to the defendants, or to said 
Davis, before thes bringing of this suit, then the plaintiff 
cannot recover in this action, and the court sitting as a jury 
should find a verdict for the defendants and assess the value 
of the property taken and the damages for the taking and de. 
taining of the same for the time such property was taken or 
detained from defendants until the day of the trial of this 
cause.” 

3. “If the defendants were warehousemen in the city of St, 
Louis, in the year 1873, and received the tobacco sued for 
from Sterling Price & Oo. on storage, as warelhhousemen, and 
gave said Sterling Price & Co. warehouse receipts therefor, 
as read in evidence, and if the court finds said warehouse re- 
ceipts were outstanding when this suit was brought, in the 
hands of George J. Davis or any other person, then the plain. 
tiffs cannot recover in this action ; and the court, sitting asa 
jary, should find a verdict for the defendants and assess the 
value of said tobacco taken, and the damages for the taking 
and detaining the same for the time such property was taken 
or detained from defendants until the day of the trial of this 
cause.” 

All of the foregoing declarations of law, asked by the de- 
feindants, were refused by the court, and the defendants ex- 
cepted. There was a finding and judgment for the plaintiffs, 
which was affirmed at General Term, and defendants have 
broaght the case here by writ of error, 

In addition to a general denial of the plaintiffs’ right of 
possession, and of the unlawful detention by defendants of 
the property in controversy, the answer of the defendants 
sets forth, as a special defense, the receipt by the defendants, 
as warehousemen, of the tobacco from Sterling Price & Co., 
and the issuance, to said firm, of warehouse receipts therefor 
—which were negotiable under the statute, and which were 
then held by one G. J. Davis, and on which suit had been 
brought by him, and that said firm had a lien for advances 
made, by them to plaintiffs, on said tobacco. These aver- 
ments were, on motion of the plaintiffs, stricken out of the 
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answer, and it is now here contended by them, that, as no ex- 
ception was saved by the defendants to this action of the 
court, that the matters therein alleged cannot be relied upon 
as a defense in this action. It is unnecessary to decide, in 
the present case, what defenses should be specially pleaded 
in an action for the claim and delivery of personal property 
under our statute. It is by no means clear that all of the 

matters stricken out were, if true, available asa defense, to 

the present defendants, to the extent claimed by them. There 

could be no assessment of the special interest of Sterling 

Price & Oo., or their assignee, Davis, in a snit to which they 

were not parties. Nor did this defendant have any right to 

have the value of such special interest ascertained, or to re- 

ceive the same under a judgment in his favor, if the plaintiffs, 

as general owners of the property, saw fit to pay the amount 
of their lien and take the property. While this could not be 
done, we do not wish to be understood as holding that the 
defendant may not show in bar of the plaintiffs’ claim to the 
possession as general owner, that another person is entitled to 
the immediate and exclusive possession of the property claim- 
ed. and that the defendant holds possession under such per- 
son. Conceding that this may, be done, and conceding fur- 
ther that such defense may be made without being specially 
pleaded, on which last point this court expresses no opin- 
ion now, still, it cannot avail the defendants in the present 
action, as it is clear, from the testimony, that there was no 
lien on the tobacco in favor of Sterling Price & Co.. and, 
consequently. there could be none in favor of Davis, their 
voluntary assignee. It is plain that there was no lien for the 
freight paid by them. It was distinetly agreed between the 
parties that the freight was to be paid by Keller, and that the 
plaintiffs were not to be liable for any charges or expenses 
attending the shipment to St. Lonis, and it appears further 
that Price and Oo. received the tobacco with knowledge of 
that understanding, and acceded to it. The payment of 
freight by Price & Co., was, therefore, an advancement to 
Keller, and not to the plaintiffs. 
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It appears also, from the record, that Price & Co. remitted 
to the plaintiffs a larger sum of money than they received 
from Keller, and this excess is claimed to be an advance to 
plaintiffs, for which Price & Co. were entitled to a lien, 
Why any sum in excess of that received by them should 
have been remitted to plaintiffs, does not appear. The let- 
ters accompanying the remittances, and which would probably 
explain this matter, are not in the record. As the record 
now stands, it would seem to have resulted from some mis- 
take in rendering an account of payments made by Keller 
under his contract of purchase. No request any where ap- 
pears to have been made by the plaintiffs that a:.y advance 
should be made to them, and the relations of the parties were 
not such as usually give rise to advances. Price & Co. were 
neither the agents nor the factors of the plaintiffs for the pur- 
pose of making a sale of the tobacco, and we cannot see. that 
any payment was made by them to the plaintiffs for which 
they were entitled to be reimbursed out of the proceeds of 
the tobacco in their possession. ‘The plaintiffs had already 
made their own contract of sale, and Price & Co. were their 
agents only to make delivery when the price agreed upon had 
been paid by. Keller, for whom they were also acting as agente, 
If any mistake was made in the amount of the remittances 
made by them, they have a general claim against the plain- 
tiffs for reimbursement, which may be enforced by their as- 
signee, but it constitutes no lien on the tobacco in question. 
For these reasons the defendants’ second instruction was prop- 
erly refused. This instruction was also wrong in directing 
an assessment of the value of the property, instead of the 
defendants’ special interest therein. 

The third instruetion was properly refused for the same 
reason. (Dilworth vs. McKelvy, 30 Mo., 149; Nelson vs. 
Luchtemeyer, 49 Mo., 56; Failon vs. Manning, 35 Mo., 271.) 

As to the remaining point, the right of the plaintiffs to re- 
cover the possession of the property in controversy, although 
the warelouse receipts were in the hands of the voluntary 
assignee of Price & Co., we think there can be no question. 
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These receipts gave the assignee no claim to the property as 
against the plaintiffs, and there is no lien in favor of Price & 
Co., or Davis, on the property for which they were issued. 
The plaintiffs ought not in this case to be required to recover 
the receipts before they can recover their property, and it 
would have been an easy matter for the defendants to have 
taken such steps at the trial as would have fully protected 
them, and they may yet do so. The statute in relation to 
warehouse receipts was not intended for such a case as this. 
We see no error in the instructions given for the plaintiffs. 
Judgment affirmed. All the judges concur, except Judge 
Vories who is absent. 
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Roszrt J. Rey, Appellant, vs. Benzamin F. Hopson, e¢ 
al., Respondents. 


1, Mechanics’ liens—Effect of, as against mortgage—Judgment against owner 
alone — Fixtures— Question in collateral proceedings— Improvements on old 
house. —Where the owner of a house had a range erected therein, which 
became a fixture, and afterwards gave to an outside party a deed of trust on 
the premises, the purchaser, under a sale of the property made to satisfy a 
mechanic’s lien filed by the range builder, would hold the title to the house 
as against a purchaser under the mortgage, although the lien was filed subse- 
quent to the mortgage. The mechanic’s lien related back to the time of com- 
mencing the work on the range, and superseded the lien of the mortgage. 
(Wagn. Stat., 908-9. 33 3, 7.) And in such case the rights of the parties 
would not be affected by the fact that the judgment for the sum claimed on 
the mechanic’s lien was rendered against the owner of the house alone, where 
its recital embraced all parties, describing their interests and providing, that 
if no sufficient property were found, the residue should be levied out of the 
premises. (Wagn. Stat., 910-11, 33 14, 15.) 

And iu contest of title between the respective purchasers under the mortgage 

‘and the lien, the lien judgment could not be attacked on the ground that the 
range was not a fixture. 

Nor was the elaim of the lien purchaser impaired by the fact, that the house was 
four ov five years old when the work on the range was done. The statute af- 
fords its protection to such cases, as well as to those where the work and ma- 
terials are devoted to a building entirely new. 


ippeal from St. Louis Circuit Court. 
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E. T. Farish, for Appellant, contended, among other 
things, that the lien law (see especially §§ 3, 7) had reference 
only to new buildings and improvements, and gives prefer. 
ence to the lien holder over all incumbrances which may at- 
tach subsequent to the commencement of such building or 
improvements, 


M. Hilton, for Respondent, Mary Dickey, cited Holzhour 
vs. Meer, 59 Mo., 434; Wagn. Stat., ch. 88, Art. 3,§1, Me 
chanics’ Liens ; Graves vs. Pierce, 53 Mo., 429; 2 Kent Com., 
343; Bush vs. Baxter, 3 Mo., 207; Am. Fire Ins. Co. vs, 
Pringle, 2 Serg. & Rawle, 138, 140; Dixon vs. LaForge, | 
E. D. Smith, 722-725 ; Stine vs. Austin, 9 Mo., 558; Harris 
vs. Thompson, 36 Mo., 450; Allen vs. Sales, 56 Mo., 28-38; 
Hanser vs. Hoffman, 32 Mo., 334-340; Williams vs. Porter, 
51 Mo., 441-443; Schaeffer vs. Lohman, 34 Mo., 68-73; 
Wagn. Stat., ch. 88, § 9; Vito Viti vs. Dixon, 12 Mo., 
479-484; Dubois vs. Wilson, 21 Mo., 213, 214; Douglas 
Jr. vs. St. Louis Zine Co., 56 Mo., 338-402; Kuhlemann vs, 
Schuler, 35 Mo., 142,146; St. Bt. Mary Blane vs. Beehler, 
12 Mo., 477-479 Wagn. Stat., ch. 88, §§ 1,19, 22; Williams 
vs. Chapman, 17 II]., 423, 426; Dogan vs. Brown, 11 IIL, 
519-527; Gaty vs. Casey, 15 ILll., 19; Clifton vs. Foster, 
Assn., 3 Bank’cy, 162; Jn ve J. M. Coulter in Bankruptcy, 
8 Chicago Leg. News, 377; Page vs. Hill, 11 Mo., 149-166; 
Anschultz vs. McClelland, 5 Watts, 487-492; Groner vs. 
Smith, 49 Mo., 324; Cabell vs. Grubbs, 48 Mo., 358; Dra- 
per vs. Bryson, 17 Mo., 71. 


"Lee & Adams, for Respondent Hudson. 
Suerwoop, Judge, delivered the opinion of the court. 


Action of ejectment for a house and lot on Howard, near 
Tenth street, in the city of St. Louis. Walter P. Billings 
owned the premises in March, 1869, and in the following 
May he employed one Greenwood to put up an ordinary 
cooking range in the dwelling in question, then a house some 
four or five years old. This work Greenwood did, putting 
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np the range in the basement, by building a foundation of, 
and setting it in, brick, which was so built as to surround the 
rdnge and extend to the wall of the dwelling. In July fol- — 
lowing. Billings, to secure a debt of $4,000 to Mrs. Perry, | 
conveyed the premises to her trustees, Bernard J. Reilly and 

A. N. Sterling. This deed was recorded in the next month 

thereafter. 

In October of the same year, Greenwood filed his lien, and 
brought suit for its enforcement in the November of the same 
year. making Billings, the trustees and the cestué gue trust, 
parties defendant. His petition contained the usual allega- 
tions, and among them it was alleged that the cooking range 
“was sold and delivered to, and set up for, said Billings, in 
and to be used in, and as a fixture of, and was so used by 
said Billings in, a certain brick honse,” ete. 

The answers of the defendants put in issue the chief alle- 
gations of the petition. Subsequently, however, by stipula- 
tion filed, the parties agreed to let judgment go against Bil- 
lings for the amount sued for, as well as a special judgment 
against the premises; but execution to be stayed for four 
months. 

Judgment, as stipulated, was accordingly entered, contain- 
ing all necessary recitals, referring to the stipulation, and de- 
scribing the various interests of the defendants in the prop- 
erty, and providing that if no sufficient property of Billings 
could be found, to satisfy the judgment, that the residue be 
levied out of the premises charged with the lien. After the 
expiration of the period agreed on, execution issued against 
Billings in conformity to the judgment, was returned unsat- 
istfied, and under an alias execution the property in suit was 
sold, and the defendant, Mrs. Dickey, became the purchaser, 
receiving and having recorded the sheriff's deed therefor. 

The sale took place in June, 1872. In the next October 
thereafter, Bernard J. Reilly, one of the trustees, conveyed 
the property to one Wheeler, who in time conveyed it to 
plaintiff. Mrs. Dickey, after her purchase and the convey- 
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ance to her, successfully instituted proceedings for possession 
against Billings’ tenant, the defendant Hudson, who there. 
upon attorned to her. 

The lien given by the statute attaches as soon as the work 
is begun (Houck Liens, § 157), and when made perfect in the 
muvde pointed out by law, has preference to any prior lien on 
the land on which the improvements are put, and is to be 
preferred to all incumbrances attaching to the buildings enb. 
sequent to the commencement of such improvements. (Wagn, 
Stat., 908, 909, §§ 3, 7.) 

As above seen, the lien in favor of Greenwood attached 
before that created by the deed of trust, and as a matter of 
course must have conceded to it its statutory priority. The 
purchaser at the execution sale consequently bought the 
property as free from the incumbrance created by the deed 
of trust, as if such incumbrance were without existence. In 
other words, Billings being the absolute owner at the time 
the work was begun and the materials furnished, which gave 
origin to the lien, his s¢a/us towards the property remained, 
to all intents and purposes, unchanged, down to the time 
when that lien found consummation at the sherifi’s sale. 

Bat it is urged that the judgment, which resulted from the 
stipulation filed, went only against Billings, and that, there- 
fore, his interest alone was sold under the execution conform- 
ing thereto. If, however, the foregoing views be correct, 
this position is clearly untenable. Such construction would 
defeat not only the plain letter, but the obvious object of 
the statute referred to. The judgment rendered in conform- 
ity to stipulation embraced all the parties who were inter- 
ested, describing their interests, and as effectually concluded 
them as it did Billings. And that judgment, aside from 
staying execution four months, is in precise accordance with 
legislative provision (Wagn. Stat., 910, 911, §§ 13, 14, 15), 
being ‘rendered against the debtor. 

It would be a meaningless ceremony, and the statute no 
where requires that judgment be rendered, or execution issne 
against any one else. All others’ rights and interests are by 
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the statute subordinated to the lien which attaches to the 

roperty of the debtor, whereon the work is done. It is true, 
the statute (§ 9) provides that all parties interested may be 
made parties to the proceedings for the enforcement of the lien ; 
put while providing that when thus made parties they shall 
be bound by such proceedings, there is not the slightest inti- 
mation given of any necessity for the rendition of judgment, 
or of the issuance of execution against them. The proceed- 
ing to enforce the lien, especially if it results in the issuance 
of a special fi. fa., the sale of the premises bound by the lien, 
is one essentially in rem (Houck Liens, §§ 47, 48), and if the 
ownership is in fee, the lien is co-extensive with the fee (Id., 
§ 77), and the sale carries the fee with it. 

Some attempt appears to have been made at the trial to 
attack the judgment referred to, on the ground that the cook- 
ing range was not a fixture. It was clearly incompetent to 
do this. After rendition of judgment by a court of compe- 
tent jurisdiction all issues of fact raised by the pleadings are 
forever settled. So that it was entirely immaterial whether 
the cooking range was attached to the freehold or not. The 
court on issue joined, so found, and that was sufficient. Nor 
was it at all material that the house was four or five years 
old at the time the work, which restlted in the lien, was 
done. The statute extends its protection as well to cases of 
this sort as to those where the materials furnished and labor 
performed are devoted to the erection of a building entirely 
new. 

There being no error in the record, we shall affirm the ac- 
tion of the circuit court in giving certain declarations of law, 
which caused the plaintiff to take a non-suit, as these de- 
clarations conform to the views hereinbefore expressed. 


Judge Vories absent ; the other judges concur. 
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